UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF VIRGINIA

CAVALIER TELEPHONE, LLC,

)

Plaintiff
)







)


versus




)
Civil Action No. 03:01CV736







)
VERIZON VIRGINIA INC.,


)

Defendant
)

MEMORANDUM IN OPPOSITION TO USTA’s MOTION FOR LEAVE TO FILE AS AMICUS CURIAE AND, ALTERNATIVELY,

MOTION FOR LEAVE TO FILE OPPOSITION, SUPPORTING MEMORANDUM, AND PROPOSED OPPOSITION


Plaintiff, Cavalier Telephone, LLC (“Cavalier”), opposes the Motion of the United States Telecom Association for Leave to File Memorandum as Amicus Curiae and Memorandum in Support Thereof (“USTA Motion”).  Alternatively, Cavalier seeks leave to oppose the Memorandum of Amicus Curiae USTA in Support of Defendant’s Motion to Dismiss (“USTA Memorandum”), and submits its proposed Opposition to the same.

Memorandum in Opposition to Motion for Leave


Cavalier opposes the USTA Motion because, despite the allegations in the USTA Motion, the USTA Memorandum does not “aid the court and offer insights not available from the parties.”  (USTA Motion at p. 1.)  Rather, the USTA Memorandum simply states the unsurprising position of the incumbents monopolists’ lobby in support of an incumbent monopolist’s motion to dismiss, and then makes factual contentions and attaches unauthenticated summaries of irrelevant and unsubstantiated data.

For instance, pages 3-6 of Exhibit “A” to the USTA Memorandum pertain to states other than Virginia or to states within the territory of BellSouth, not Verizon.  Page 9 refers to the wireless industry, when no party to this proceeding has yet even alluded to wireless telephony.  Page 6 pertains to the special access market, a market where Verizon has said “[c]ompetition disciplines the provision of special access services by all suppliers” such that “[t]here is no legitimate justification for…adopting…burdensome new [regulatory] requirements.”

Where the information submitted by USTA might even arguably be relevant to this action, it consists of unauthenticated versions of purported summaries of factual information.  When a plaintiff fails to introduce a pertinent document with its complaint, “the defendant may attach the document to a motion to dismiss…without converting the motion to one for summary judgement,” but this rule applies only to “documents quoted, relied upon, or incorporated by reference in the complaint” and “official public records pertinent to the plaintiffs’ claims.”  Gasner v. County of Dinwiddie, 162 F.R.D. 280, 282 (E.D.Va. 1995).  Further, “the document must be one of unquestioned authenticity.”  Id.  The information that USTA seeks to introduce meets none of these criteria.

Further, even if USTA’s proffered factual material were to be allowed, did not impermissibly seek to controvert Cavalier’s allegations,
 and were pertinent,
 then Verizon’s motion should be converted into a motion for summary judgment, and Cavalier should be allowed to seek discovery pursuant to Federal Rule of Civil Procedure 56(g).


For these reasons, Cavalier respectfully requests that the Court deny the USTA Motion.

Motion for Leave File Opposition, Memorandum in Support

of Motion for Leave, and Proposed Opposition


Alternatively, Cavalier respectfully requests leave to file a memorandum in opposition to the USTA Memorandum, so it is afforded an opportunity to respond to the arguments raised by the USTA.  The filing of the USTA Memorandum near the close of business on February 1, 2002 precluded Cavalier from responding to any such arguments in Cavalier’s opposition to Verizon’s December 24, 2001 motion to dismiss, which Cavalier filed on January 22, 2002.

USTA’s principal legal argument, on the legal sufficiency of Cavalier’s November 1, 2001 Complaint, is its assertion that this Court should follow the dicta in Goldwasser v. Ameritech Corp., 222 F.3d 390 (7th Cir. 2000) and dismiss Cavalier’s Complaint (USTA Mem. at p. 3).  However, USTA’s argument—promoting the central role of state public service commissions—actually undermines USTA’s own position.

USTA claims that “Congress…selected the state public service commissions, due to their substantial experience and expertise in regulating local telecommunications providers, to administer [the] new regime [under the Telecommunications Act of 1996], with rulemaking guidance from the Federal Communications Commission….”  (USTA Memorandum at p. 3.)  USTA conveniently omits any explanation of the Virginia State Corporation Commission’s ruling that it will not enforce the Telecommunications Act of 1996 or other federal laws against Verizon, and that it lacks authority to award Cavalier monetary damages against Verizon.  (See 6/15/00 Order, Exhibit “10” to Cavalier’s January 22, 2002 Memorandum in Opposition to Verizon’s Motion to Dismiss.)

The SCC’s position arguably leaves the FCC with the default obligation (under 47 U.S.C. § 252(e)) of both issuing “rulemaking guidance” and “administering the new regime”—at least if the issues are presented solely as a failed attempt to negotiate an interconnection agreement under 47 U.S.C. § 252(e).  It leaves the litigants in the dubious position of being encouraged to “contact the Market Disputes Resolution Division of the [FCC’s] Enforcement Bureau before filing [the required formal complaint] to discuss how the issue might best be handled.”  In the Matter of US LEC of Virginia LLC, Petition for Preemption of Jurisdiction of the Virginia State Corporation Commission Pursuant to Section 253(e)(5) of the Telecommunications Act of 1996, CC Docket No. 01-268, Memorandum Opinion and Order (Jan. 22, 2002) at ¶ 7, p. 3.

USTA’s argument also ignores the central fallacy of the Goldwasser decision.  That fallacy is the assertion that extensive regulation of certain activities by monopolist incumbents like Verizon (under the Telecommunications Act of 1996) “displaces” but does not repeal the criminal penalties and civil causes of action (under the Sherman Act and the Clayton Act) that make certain activities illegal.  Under this theory, Enron executives could not be prosecuted for fraud or sued by shareholders because of the pervasive regulatory scheme that subjects certain Enron activities to regulation by FERC and state public utilities commissions.  Likewise, drivers who deliberately mowed down pedestrians could never be prosecuted for murder or sued for wrongful death because it would disrupt the pervasive regulatory scheme and traffic laws administered by the National Highway Traffic Safety Administration and the local police.  Such a result does not make sense in the context of alleged corporate misdeeds or vehicular homicide, and it makes no more sense in the context of antitrust suits against telephone monopolists.

Therefore, for the reasons stated above, Cavalier respectfully requests that the Court deny the USTA’s motion for leave to file its memorandum as amicus curiae.  In the alternative, Cavalier respectfully requests that the Court grant Cavalier’s request for 

leave to file its opposition, and reject the flawed arguments advanced by the USTA.
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�   Comments of the Verizon Telephone Companies, In the Matter of Performance Measures and Standards for Interstate Special Access Services, CC Docket No. 01-321 (Jan. 22, 2002) at p. 2.





�   Cavalier has alleged that Verizon has reduced competition and uses its control of last-mile facilities “to drive a number of competitors to file for bankruptcy, cease offering services in Virginia, or abandon plans to offer services in Virginia.”  Complaint at ¶¶ 144-145; see also id. at ¶¶ 146-152.





�   Much of USTA’s material pertains to the national market, or to incumbent BellSouth’s territory instead of Verizon’s territory, and in any event has nothing to do with, or is not specific to, the alleged geographic market that lies in Virginia (Complaint at ¶ 27).
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