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Ntegrity joins in the brief of amicus curiae AT&T and sets forth below only those facts as to which it has personal knowledge and the law applicable to those facts.

Verizon moves in this case, as it has in Ntegrity’s case, to dismiss claims that it says are grounded on nothing more than a failure to assist a competitor.  Verizon is wrong in both cases.

In its claims under the Sherman Act, Ntegrity has alleged that Verizon engaged in false and misleading conduct, also alleged in this case, and upheld as violating the antitrust laws in Covad Communications Co. v. BellSouth Corp., No. 1:00-CV-3414 (N.D.Ga. July 6, 2001), relied on by Verizon here.  For example, Verizon intentionally disparaged Ntegrity and other CLECs to their customers with false and misleading statements.  See also, e.g., MCI Communications Corp. v. American Telephone and Telegraph, 708 F.2d 1081, 1129 (7th Cir. 1983); International Travel Arrangers, Inc., v. Western Airlines, Inc., 623 F.2d 1255, 1268 (8th Cir. 1980); St. Joseph’s Hospital, Inc. v. Hospital Corporation of America, 795 F.2d 948, 955 (11th Cir. 1986)(deliberate deception or misleading conduct may violate the antitrust laws).  In this action, Cavalier has made similar allegations of improper misrepresentations to its customers.


Ntegrity has also alleged that Verizon engaged in the same kind of illegal anticompetitive conduct that was the basis for the Third Circuit’s reversal of the dismissal of the complaint in Essential Communications Systems, Inc. v. American Telephone & Telegraph Co., 610 F.2d 1114 (3d Cir. 1979)--intentionally delaying for as long as several weeks the processing of orders for new customers from Ntegrity and other CLECs to ensure that Ntegrity and other CLECs would lose those customers.  The plaintiff in this case alleges similar kinds of illegal conduct, including delays in obtaining pre-order information, delays in order processing, and delays in provisioning.

Ntegrity has further alleged that Verizon engaged in additional conduct that lacked any valid business justification, as has the plaintiff in this case.   This conduct included intentionally cutting off long-distance service to Ntegrity’s customers, conduct that other courts have found violates the antitrust laws.  See, e.g., MCI, 708 F.2d at 1145 (illegal disconnection of services may violate the antitrust laws).  Cavalier has alleged similar misconduct by Verizon, such as traffic blockages caused by Verizon trunking problems, as well as network outages caused by Verizon.  

Like the conduct alleged in this case, Ntegrity has alleged that other of Verizon’s conduct resulted in unnecessary costs to CLECs, while lacking any valid business justification.  For example, Verizon increased costs to CLECs by sending erroneous and fraudulent bills and erroneous and late data to Ntegrity for billing.  As Verizon knew well, this conduct imposed unnecessary costs on Ntegrity and resulted in erroneous and late bills to its customers, causing Ntegrity and other CLECs to lose those customers.   See, e.g., Primetime 24 Joint Venture v. National Broadcasting Company, Inc., 219 F.3d 92 (2d Cir. 2000) (acts undertaken for the purpose of imposing unnecessary costs on competitors as a means of limiting that competitor’s ability to operate and compete violate the antitrust laws).  As alleged in its complaint, Cavalier has likewise experienced severe difficulties with Verizon’s billing.

Therefore, Verizon’s conduct cannot be characterized as a mere failure to assist in violation of only the Telecommunications Act.  Just as in Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585 (1985), the only “business justification” for Verizon’s conduct was to maintain and attempt to maintain a monopoly by conduct it intended would put CLECs out of business, which is not a “valid” business justification and was, in fact, against the short-run economic interests of Verizon.  As the Supreme Court succinctly stated in Aspen Skiing, “[i]f a firm has been ‘attempting to exclude rivals on some basis other than efficiency,’ it is fair to characterize its behavior as predatory.”  Aspen Skiing, 472 U.S. at 605.  Verizon has successfully used these illegal practices to drive Ntegrity and other CLECs out of business; only Cavalier and a handful of other competitors remain. 


For all of the foregoing reasons, and for the reasons set forth in the amicus brief of AT&T, this Court should deny defendant Verizon’s Motion to Dismiss.  
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