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AMENDED ANSWER AND COUNTERCLAIMS OF DEFENDANT GLOBAL NAPS, INC.


Defendant Global NAPs, Inc. (“GNAPs”) answers and responds to the numbered paragraphs contained in the Amended Complaint as set forth below.  GNAPs denies each and every allegation contained in Amended Complaint, except for those allegations, paragraphs, or portions of paragraphs expressly admitted below.  

1. Denied.

2. GNAPs denies that “Gangi schemed to take advantage of Plaintiffs’ responsibilities under the Telecommunications Act of 1996” as alleged in the second sentence of this paragraph.  GNAPs admits the remainder of Paragraph 2.

3. GNAPs admits that GNAPs is a competitive local exchange carrier, that GNAPs entered into various interconnection agreements with Verizon, pursuant to which Verizon connected GNAPs to its network, and that Verizon paid some of GNAPs’ bills for reciprocal compensation for local telephone calls.  GNAPs denies the remainder of Paragraph 3.

4. GNAPs denies the first two sentences of Paragraph 4.  Based on information and documents provided by the Plaintiffs, GNAPs admits that at some point in 1999 Verizon implemented a computer system to track the number and duration of calls its customers made to customer served by the GNAPs network.  GNAPs denies the remainder of the third sentence of Paragraph 4.  GNAPS is without knowledge or information sufficient to form a belief as to the truth of the Plaintiffs’ allegations in the fourth sentence of paragraph 4 concerning the results of the Plaintiffs’ computer tracking system.  GNAPs denies the remainder of Paragraph 4.

5. Denied.  

6. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/X, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.

7. Denied.

8. Denied.
9. Admitted.

10. Admitted.

11. GNAPs admits that Frank T. Gangi is the Chairman, President, and controlling shareholder of GNAPs, and that he is a natural person domiciled in Massachusetts.  GNAPs denies the remainder of Paragraph 11.

12. GNAPs admits that William J. Rooney, Jr. is an attorney, that he is the Vice President and General Counsel of GNAPs, and that he is a natural person domiciled in Massachusetts.  GNAPs denies the remainder of Paragraph 12.

13. GNAPs admits that Janet Lima is an employee of GNAPs, and that she is a natural person domiciled in Massachusetts.  GNAPs denies the remainder of Paragraph 13.  Query accounts manager.

14. GNAPs admits that GNAPs is a corporation organized and existing under the laws of State of Delaware with a principal place of business at 10 Merrymount Road, Quincy, Massachusetts.  GNAPs denies the remainder of Paragraph 14.

15. This paragraph sets forth legal conclusions that do not require response.  GNAPs has moved to dismiss this case on the grounds that this Court lacks primary jurisdiction, and therefore disagrees with this legal conclusion.  To the extent that this paragraph alleges any factual matters, GNAPs denies such allegations.

16. This paragraph sets forth a legal conclusion that does not require a response.  GNAPs has moved to dismiss all claims in this case over which this Court has original jurisdiction, and has additionally moved that the Court not exercise its discretion to assert jurisdiction over the pendent claims.  To the extent that this paragraph alleges any factual matters, GNAPs denies the same.

17. This paragraph sets forth a legal conclusion that does not require response.  To the extent that this paragraph alleges any factual matters, GNAPs denies the same.

18. This paragraph sets forth a legal conclusion that does not require response.  To the extent that this paragraph alleges any factual matters, GNAPs denies the same.
19. Admitted.

20. Admitted.

21. Admitted.

22. Admitted

23. Admitted.
24. GNAPs admits that the interconnection agreement impose the obligations to physically connect the CLEC’s network with the ILEC network, and the obligation to pay reciprocal compensation, but denies this paragraph to the extent it alleges that these are the only two obligations contained in interconnection agreement that are relevant in this case.

25. Admitted.
26. GNAPs is without knowledge or information sufficient to form a belief as to the truth of this allegation as it relates to networks of CLECs in general.  GNAPs admits that its network is smaller than Plaintiffs’ network and connects GNAPs’ customers to the Plaintiffs’ network.  

27. Admitted.

28. Admitted.

29. Admitted, except that GNAPs denies that reciprocal compensation is a function of the CLEC’s costs of handling a call.
30. GNAPs admits that the arrangement is reciprocal and that CLECs pay for calls handed off to the ILEC.  GNAPs admits the second sentence of paragraph 30.

31. GNAPs is without knowledge or information sufficient to form a belief as to the truth of this paragraph and therefore denies the same.

32. Admitted.
33. This paragraph sets forth a hypothetical situation, and GNAPs is therefore without knowledge or information sufficient to form a belief as to the truth of this paragraph and therefore denies the same.

34. To the extent that this paragraph sets forth a hypothetical situation, GNAPs is without knowledge or information sufficient to form a belief as to the truth of this paragraph and therefore denies the same.  GNAPs admits that an ISP is a company, such as America Online or CompuServe, that provides connections to the Internet that some of its customers use through a dial up service.
35. GNAPs admits that a typical call to an ISP lasts longer than normal voice transmission calls, and that the Plaintiffs’ reciprocal compensation obligations for CLECs are greater in states where reciprocal compensation is paid on ISP-bound traffic.  GNAPs denies the remainder of Paragraph 35.

36. Admitted.
37. GNAPs admits that a local exchange carrier that services only ISPs will collect a large amount of reciprocal compensation from the local exchange carrier that services the ISP’s subscribers.  GNAPs is without knowledge or information sufficient to form a belief as to the truth of the remainder of this paragraph.  

38. GNAPs admits that Verizon and GNAPs in the past have taken adverse positions before federal and state regulators regarding the applicability of reciprocal compensation to calls made to ISPs, and that they continue to do so.  GNAPs admits that Verizon is not requesting this Court to decide that issue, but denies that the regulatory background and disputes on that issue between the parties are not relevant in this case.

39. GNAPs admits that GNAPs has been owned by Frank Gangi from its creation, and that in or about 1995 the text of the Telecommunications Act of 1996 became public.  GNAPs denies the remainder of Paragraph 39.

40. Denied.
41. GNAPs admits that once GNAPs became a CLEC it was entitled to the mandatory interconnection provided for under the Telecommunications Act of 1996.  GNAPs denies the remainder of Paragraph 41.

42. GNAPs admits that Verizon is an ILEC in Massachusetts, New York, Rhode Island and New Hampshire, and that GNAPs became a CLEC in each of those states.  GNAPs admits that GNAPs obtained interconnection agreements in eight (8) states in the then Bell Atlantic Corporation footprint, including the four (4) states at issue in this case, over a two year period.  GNAPs denies the remainder of Paragraph 42.

43. Admitted.

44. Admitted.
45. Admitted.
46. Admitted.
47. Admitted.
48. GNAPs admits that each of the interconnection agreements between Verizon and GNAPs contain provisions setting forth rate and payment terms for reciprocal compensation and that those provisions speak for themselves.  

49. GNAPs admits that it sent invoices to Verizon beginning in November, 1997, which invoices speak for themselves.
50. Denied.
51. Denied.
52. Denied.

53. GNAPs admits that the Telecommunications Act of 1996 created new responsibilities for ILECs.  GNAPs is without knowledge or information sufficient to form a belief as to the truth of whether the Plaintiffs were forced to create new divisions and new business organizations as a result, and so denies the same.  GNAPs denies the remainder of Paragraph 53.
54. GNAPs admits that GNAPs hired Robert Fox and that he is the Vice President of Industry Relations.  GNAPs denies the remainder of Paragraph 54.
55. GNAPs is without knowledge or information sufficient to form a belief as to the truth of the first sentence of Paragraph 55, and so denies the same.  GNAPs admits that Jeffrey Noack left his position at Verizon and subsequently went to work for GNAPs.  GNAPs denies the remainder of Paragraph 55.

56. GNAPs admits that Robert Fox and Jeffrey Noack dealt with various employees of Verizon on a variety of issues.  GNAPs denies the remainder of Paragraph 56.

57. GNAPs admits that GNAPs has many ISP customers.  GNAPs further admits that GNAPs sent invoices for reciprocal compensation to Verizon for a very large amount of minutes of use.  GNAPs denies the remainder of Paragraph 57.
58. GNAPs admits the first sentence and second sentence of Paragraph 58.  GNAPs denies the remainder of Paragraph 58.
59. GNAPs admits that the Plaintiffs withheld payment from GNAPs for reciprocal compensation charges.  GNAPs further admits that GNAPs commenced a proceeding before the New York PSC to obtain withheld amounts.  GNAPs admits that it withdrew its request that the New York PSC resolve the number of minutes of ISP-bound traffic that Bell Atlantic has sent to GNAPs, without prejudice to GNAPs’ rights to such claim.  GNAPs denies the remainder of Paragraph 59.

60. GNAPs admits that GNAPs sent invoices to Verizon for reciprocal compensation on a monthly basis beginning in November, 1997.  GNAPs further admits that Janet Lima typed up and transmitted the invoices for reciprocal compensation to Verizon.  GNAPs denies the remainder of Paragraph 60.

61. Denied.

62. Denied, except that GNAPs admits that the Massachusetts Department of Education wrote a letter to the Federal Communications Commission, which letter speaks for itself.

63. Denied.

64. GNAPs denies the first sentence of Paragraph 64.  GNAPs admits that the vast majority of users of Mass.Edu.net were local exchange customers of Verizon.  GNAPs otherwise is without knowledge or information sufficient to form a belief as to the remainder of Paragraph 64 and therefore denies the same.
65. Denied.
66. Denied.
67. Denied.

68. GNAPs admits that the Massachusetts Department of Education and the individual education professionals using the Mass.Edu.net domain are not relevant to this case.  GNAPs denies the remainder of Paragraph 68.

69. Based on the information and discovery provided to GNAPs in this case, GNAPs admits that Verizon obtained an information analysis software for use with AcceSS7.  GNAPs is without knowledge or information sufficient to form a belief concerning the remainder of Paragraph 69, and so denies the same.

70. Denied.

71. GNAPs is without knowledge or information sufficient to form a belief regarding Verizon’s implementation or use of its new software system, and so denies the same.  GNAPs denies the remainder of Paragraph 71.
72. Denied.
73. GNAPs is without knowledge or information sufficient to form a belief about Verizon’s acquisition and utilization of the AcceSS7 software, and so denies the same.

74. GNAPs is without knowledge or information sufficient to form a belief concerning the allegations set forth in Paragraph 74, and therefore denies the same.

75. GNAPs is without knowledge or information sufficient to form a belief concerning the allegations set forth in Paragraph 75, and therefore denies the same.
76. Denied.
77. GNAPs admits that Verizon first began to challenge GNAPs’ invoices for reciprocal compensation in the middle of 1999.  GNAPs denies the remainder of Paragraph 77.
78. GNAPs admits that at various times GNAPs, through its employees, questioned Verizon’s measurement of MOUs.  GNAPs further admits that both Verizon and GNAPs requested from each other raw data supporting their measurements and that neither GNAPs nor Verizon provided the other with such information.  GNAPs denies the remainder of Paragraph 78.
79. Denied.
80. GNAPs is without knowledge or information sufficient to form a belief as to the second sentence of this paragraph.  GNAPs denies the remainder of Paragraph 80.
81. GNAPs admits that it brought an administrative complaint before the New York PSC seeking payment of reciprocal compensation from New York Telephone.  GNAPs denies the remainder of Paragraph 81.
82. GNAPs admits that, during negotiations mediated by an Administrative Law Judge of the New York PSC, both Verizon and GNAPs requested data and information supporting their respective calculations of reciprocal compensation.  GNAPs admits that it withdrew a request that the PSC resolve the issue of the number of MOUs.  GNAPs denies the remainder of Paragraph 82.
83. Denied, except that GNAPs admits that Ed White is a consultant who negotiated on GNAPs’ behalf with Verizon.
84. Denied.
85. Denied.

86. GNAPs admits that the Massachusetts Department of Education wrote a letter to the FCC, which letter speaks for itself.  GNAPs denies the remainder of Paragraph 86.
87. GNAPs admits that the Massachusetts Department of Education and the individual education professionals using the Mass.Edu.net domain are not relevant to this case.  GNAPs denies the remainder of Paragraph 87.
88. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  

89. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.
90. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.
91. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.

92. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.
93. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.
94. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.
95. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.

96. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.
97. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.
98. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.
99. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.
100. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.
101. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.
102. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.
103. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.
104. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.
105. Denied, except that GNAPs admits that the United States District Court for the Central District of California issued a decision in a case entitled CineF/x, Inc. v. Digital Equipment Corporation, 94CIV4443 (C.D. Cal. Aug. 31, 1995), which speaks for itself.  Since the allegations of this paragraph were taken from the findings of fact and conclusions of law in that decision, no further response is required.
106. GNAPs admits that the Central District of California issued a judgment and order, which speaks for itself.  GNAPs denies the remainder of Paragraph 106.
107. Denied.
108. Denied.

109. Denied.

110. Denied.

111. Denied.
112. Denied.

113. Denied.

114. Denied.

115. GNAPs admits that GNAPs began billing for reciprocal compensation charges in New Hampshire in October 1998.  GNAPs further admits that each of the invoices alleged was sent on or about the dates alleged in subsections (a) - (d) and that these invoices speak for themselves.  GNAPs denies the remainder of Paragraph 115, including those portions of subsections (a) - (d) not expressly admitted.
116. Denied, except that GNAPs admits that on July 7, 2000 the parties reached a settlement concerning the amounts of past over charges in New Hampshire, and that such settlement is limited, without prejudice to Verizon's rights herein, and that Verizon agreed to drop its claim for money damages related to charges for New Hampshire in this proceeding.  GNAPs denies the remainder of Paragraph 116.

117. GNAPs admits that GNAPs began billing for reciprocal compensation charges in New York in September 1998.  GNAPs further admits that each of the invoices alleged was sent on or about the dates alleged in subsections (a) - (k) and that these invoices speak for themselves.  GNAPs denies the remainder of Paragraph 117, including those portions of subsections (a) - (k) not expressly admitted.
118. Denied, except that GNAPs admits that Verizon has disputed some of the invoices from GNAPs for reciprocal compensation.  GNAPs denies the remainder of Paragraph 118.

119. GNAPs admits that GNAPs began billing for reciprocal compensation charges in Massachusetts in October 1997.  GNAPs further admits that each of the invoices alleged was sent on or about the dates alleged in subsections (a) - (q) and that these invoices speak for themselves.  GNAPs denies the remainder of Paragraph 119, including those portions of subsections (a) - (q) not expressly admitted.

120. Denied, except that GNAPs admits that Verizon has disputed some of the invoices from GNAPs for reciprocal compensation.  GNAPs denies the remainder of Paragraph 120.

121. GNAPs admits that GNAPs began billing for reciprocal compensation charges in New Hampshire in October 1998.  GNAPs further admits that each of the invoices alleged was sent on or about the dates alleged in subsections (a) - (h) and that these invoices speak for themselves.  GNAPs denies the remainder of Paragraph 115, including those portions of subsections (a) - (h) not expressly admitted.
122. Denied, except that GNAPs admits that Verizon has disputed some of the invoices from GNAPs for reciprocal compensation.  GNAPs denies the remainder of Paragraph 122.

123. Denied.

124. Denied.

125. Admitted.

126. Denied.

127. Denied.

128. Denied.

129. Denied.

130. Denied.

131. GNAPs admits that Rooney prepared a complaint and caused it to be filed on behalf of GNAPs with the New York Public Service Commission on or about the dates alleged, which complaint speaks for itself.  GNAPs admits that such complaint was mailed to Joseph A. Post on or about September 7, 1999.  GNAPs denies the remainder of Paragraph 131.

132. GNAPs admits that on September 7, 1999 Defendant William J. Rooney wrote a letter to Nancy Banks at Verizon, which letter speaks for itself.  GNAPs denies the remainder of Paragraph 132.

133. GNAPs admits that on November 3, 1999 Rooney wrote a letter to Tom Nolting at Verizon, which letter speaks for itself.  GNAPs denies the remainder of Paragraph 133.
134. GNAPs admits that on November 19, 1999 Rooney wrote a letter to Tom Nolting at Verizon, which letter speaks for itself, and that Rooney retransmitted the letter to the Honorable Joel A. Linsider, Administrative Law Judge with the New York PSC, on November 22, 1998.  GNAPs denies the remainder of Paragraph 134.

135. GNAPs admits that on February 15, 2000 Rooney wrote a letter to Nancy Banks at Verizon, which letter speaks for itself.  GNAPs denies the remainder of Paragraph 135.

136. GNAPs admits that on March 9, 2000 Rooney wrote a letter to Nancy Banks at Verizon, which letter speaks for itself.  GNAPs denies the remainder of Paragraph 136.

137. GNAPs admits that on April 5, 2000 Rooney wrote a letter to Nancy Banks at Verizon, which letter speaks for itself.  GNAPs denies the remainder of Paragraph 137.

138. GNAPs admits that Rooney wrote and sent the letters listed in Paragraphs 131 - 137, which letters speak for themselves.  GNAPs denies the remainder of Paragraph 138.

139. GNAPs admits that Janet Lima transmitted invoices for reciprocal compensation from GNAPs to Verizon on a monthly basis for each state in which Verizon and GNAPs had an interconnection agreement.  GNAPs denies the remainder of Paragraph 139.

140. GNAPs admits that GNAPs is a corporation that employs Frank Gangi and Janet Lima.  GNAPs denies the remainder of Paragraph 140.
141. Denied.

142. Denied.

143. Denied.

144. Denied.
145. Denied.

146. GNAPs admits that GNAPs also operates in Florida, which is served by other ILECs, and that GNAPs has announced plans to expand into areas served by other ILECs.  GNAPs denies the remainder of Paragraph 146.

147. Denied.

148. Denied.

149. Denied.
150. Denied.

151. Denied.

152. GNAPs admits that the Massachusetts Department of Education and the individual education professionals using the Mass.Edu.net domain are not relevant to this case.  GNAPs denies the remainder of Paragraph 152.

153. Denied.

154. Denied, except that GNAPs admits that the ISP that provides Mass.Edu.net service is a customer of GNAPs, that the vast majority of Mass.Edu.net users are Verizon customers, and that GNAPs received reciprocal compensation based on MOUs by Mass.Edu.net subscribers.

155. Denied.

156. Denied, except that GNAPs admits that it has provided local exchange service for the Mass.Edu.net contract on a flat fee basis.  

157. GNAPs is without knowledge or information sufficient to form a belief as to where educators used ISP service.  GNAPs otherwise denies the allegations of paragraph 157.  

158. Denied.

159. Denied.

160. Denied. 

161. Denied.
162. Denied.

163. Denied.

164. Denied.
165. Denied.
166. Denied.

167. Denied.

168. Denied.

169. GNAPs repeats its responses to Paragraphs 1-168.

170. Admitted.

171. Denied.

172. Denied.

173. Denied.

174. Denied.

175. Denied.

176. Denied.

177. Denied.

178. Denied.

179. Denied.

180. GNAPs repeats it responses to Paragraphs 1-179.
181. Admitted.

182. Denied.

183. Denied.

184. Denied.

185. Denied.

186. GNAPs admits that the Massachusetts Department of Education and the individual education professionals using the Mass.Edu.net domain are not relevant to this case.  GNAPs denies the remainder of Paragraph 186.

187. Denied.

188. GNAPs repeats its responses to Paragraphs 1-187.

189. Denied.

190. Denied.

191. Denied.

192. Denied.

193. Denied.

194. Denied.

195. Denied.

196. Denied.

197. GNAPs repeats its responses to Paragraphs 1-196.

198. Denied.

199. Denied.

200. Denied.

201. Denied.

202. GNAPs repeats its responses to Paragraphs 1-201.

203. Admitted.

204. Admitted.

205. Admitted.

206. Admitted.

207. Denied.

208. Denied.

209. Denied.

210. GNAPs repeats its responses to Paragraph 1-209.

211. Denied.

212. Denied.

213. Denied.

214. GNAPs repeats its responses to Paragraphs 1-213.

215. Denied.
216. GNAPs admits that under the regulatory schemes established by the Telecom Act, and the tariffs and Interconnection Agreements approved by the various state public utility commissions, GNAPs was required to bill Verizon amounts for reciprocal compensation set by the Interconnection Agreements on a minutes of usage basis.  GNAPs denies the remainder of Paragraph 216.

217. Denied.

218. Denied.

219. GNAPs repeats its responses to Paragraphs 1-218.

220. Denied.

221. GNAPs admits the first sentence of Paragraph 221.  GNAPs admits that the invoices and correspondence it sent to Verizon in Massachusetts or Verizon in New York were generated and produced and sent from GNAPs in Massachusetts, but GNAPs denies the characterization of such invoices as “false” as the Plaintiffs allege.  GNAPs further admits that it received certain payments from Verizon in Massachusetts but denies that any such payments were “pursuant to the deceptive scheme,” as the Plaintiffs allege.  GNAPs denies the remainder of Paragraph 221.

222. Denied.

223. GNAPs repeats its responses to Paragraph 1-222.

224. Admitted.

225. This paragraph asserts a legal conclusion concerning the Federal Declaratory Judgment Act for which a response is not required.  To the extent that this paragraph asserts factual allegations, GNAPs denies the remainder of Paragraph 225.

226. GNAPs admits that Verizon seeks a judgment in its favor, but GNAPs denies the allegation that Verizon has not violated the Massachusetts Deceptive Practices Act (Chapter 93A) in any way.

GNAPs denies the remaining claims for relief and any factual allegations contained in the remainder of the Amended Complaint.

AFFIRMATIVE DEFENSES

First Affirmative Defense

The Plaintiffs are barred from recovery based on the doctrine of laches.

Second Affirmative Defense

The Plaintiffs have waived their rights to one or more of their claims. 

Third Affirmative Defense

The Plaintiffs are barred from recovery for failing to dispute charges for reciprocal compensation as required in each of the Interconnection Agreements between the parties.

Fourth Affirmative Defense

The Plaintiffs have breached the various Interconnection Agreements, and therefore cannot recover on their claims for breach of contract.

Fifth Affirmative Defense

The Plaintiffs are barred from recovering on all or some of their claims based on the applicable statute of limitations. 

Sixth Affirmative Defense
The Plaintiffs did not justifiably rely on the GNAPs invoices.    

Seventh Affirmative Defense

The Plaintiffs are barred from recovery under the doctrine of unclean hands.

Eighth Affirmative Defense

The Plaintiffs are barred from recovery or limited in their recovery based on one or more provisions contained in the various Interconnection Agreement between the parties, including the limitation of liability provisions.

Ninth Affirmative Defense

The Plaintiffs are barred under Section 29.7 of the Massachusetts Interconnection Agreement from bringing any claims arising out of that contract in this court.

Tenth Affirmative Defense


The Plaintiffs’ claims relating to the Massachusetts Interconnection Agreement are 

compulsory counterclaims that should have been raised in a prior-filed action in the United States District Court for the District of Massachusetts.

Eleventh Affirmative Defense

The Plaintiffs are barred from recovery or limited in their recovery based on the Plaintiffs’ own comparative and/or contributory negligence.

Twelfth Affirmative Defense

The Plaintiffs have failed to state a claim for which relief may be granted.

Thirteenth Affirmative Defense

This Court lacks jurisdiction over this case pursuant to the doctrine of Primary Jurisdiction.

Fourteenth Affirmative Defense


The Plaintiffs are barred from recovery, and this Court lacks jurisdiction over this case, because the Plaintiffs have failed to exhaust all administrative remedies.

Fifteenth Affirmative Defense

This Court lacks personal jurisdiction over one or more individual Defendants in this case.

COUNTERCLAIMS


In its pending September 11, 2000 Motion to Dismiss, Plaintiff-in-Counterclaim Global NAPs, Inc. (“GNAPS”) seeks to dismiss all of the claims contained in Plaintiffs’ Amended Complaint on the grounds that, under the doctrine of primary jurisdiction, the proper forums for Plaintiffs’ core claims regarding disputed reciprocal compensation are the state regulatory commissions that have been given primary jurisdiction over such disputes by the Telecommunications Act of 1996, (the “1996 Act”), 47 U.S.C. §§ 201 et seq.  GNAPs also has brought motions pursuant to Rule 12(b)(6) to dismiss Plaintiff’s claims under the Racketeer Influenced and Corrupt Organizations Act (“RICO”) for failure to state a claim and to dismiss all pendent state law claims for lack of subject matter jurisdictions.  GNAPs’ positions on these points are set forth in detail in its moving papers.  In the event the Court nevertheless accepts jurisdiction over Plaintiffs’ claims, however, GNAPs and Plaintiff-in-Counterclaim Global NAPs South, Inc. (“GNAPs South”) assert the following counterclaims:

Overview

1. GNAPs and GNAPs South (collectively the “GNAPs Affiliates”) bring the following counterclaims against Defendants-in-Counterclaim Verizon Communications, Inc. (“Verizon Communications”), New England Telephone and Telegraph Company d/b/a Verizon Massachusetts, Inc., Verizon New Hampshire, Inc., Verizon Vermont, Inc., Verizon Maine, Inc., and Verizon Rhode Island, Inc. (“Verizon-NE”), New York Telephone Company d/b/a Verizon-New York (“Verizon-NY”) (collectively, the “Verizon Companies” or “Verizon”), as well as two current or former employees of Verizon, Nancy Banks and Thomas Nolting, seeking an end to the bullying tactics that the Verizon Companies have employed to hold GNAPs financially hostage, stop GNAPs’ expansion into new - Verizon-dominated markets, and ultimately to inhibit competition in the local telecommunications market.   

2. The Verizon Companies hold a longstanding, well-recognized monopoly over local telecommunications services in the region covering the New England states, New York,  New Jersey, Pennsylvania, Maryland, Delaware, Washington D.C. and Virginia.  The cornerstone of this monopoly is Verizon’s exclusive control over an essential facility to competing in the local telecommunications market:  a vast network of telephone switches, loops, and wire that connect every telephone this local network to every other telephone and other telecommunications facilities and networks.  

3. To provide local telephone service customers the benefits of market competition, Congress passed the Telecommunications Act of 1996.  Under the Act, incumbent local exchange carriers (“ILECs”) such as Verizon are required to open up their network to competitive local exchange carriers (“CLECs”) such as GNAPs.

4. Since the passage of the 1996 Act, Verizon has used every judicial, administrative, and legislative avenue available to avoid compliance with the Act.  Where legitimate means failed, Verizon turned to wrongful breaches of contracts, anticompetitive actions, and other unfair business practices to eliminate effective competition and evade the requirements of the 1996 Act.

5. GNAPs is one of the CLECs that have arisen from the regulatory regime created by the 1996 Act.  GNAPs provides local telephone service in several of the LATAs dominated by Verizon including Massachusetts, Rhode Island, and New York.  To stop GNAPs’ expansion into new markets and slow its growth in markets where GNAPs is already present, Verizon has resorted to anticompetitive activities focusing on the two strengths derived from its monopoly position: money and sole control of an essential facility.  These activities include:  (a) the Verizon Companies’ refusal to pay GNAPs over $114 million in reciprocal compensation, much of this never disputed, or improperly disputed, (b)  the Verizon Companies’ refusal to comply with its statutory obligation to allow GNAPs to effectively interconnect with Verizon’s Telephone Network in Vermont, New Jersey, Pennsylvania, and parts of New York; (c) the Verizon Companies’ co-opting of GNAPs’ network to transfer Verizon’s own services to GNAPs’ clients without GNAPs’ permission, and without properly compensating GNAPs; (d) Verizon-NY’s persistently billing for, and attempting to collect on charges, ever after it acknowledged internally that such charges should not have been made; and (e) knowingly understating GNAPs’ originating MOUs in order to avoid paying GNAPs most of the reciprocal compensation owed to GNAPs.

The Parties

6. GNAPs is a Delaware corporation formed in 1996.  GNAPs’ principal place of business is 10 Merrymount Road, Quincy, Massachusetts.  GNAPs is a “competitive local exchange carrier” that provides local telephone service to customers in Massachusetts, New Hampshire, Rhode Island, New Jersey and Florida, as well as parts of New York.  The service territories of the local Verizon Companies cover all of the states in which GNAPs is currently active.  

7. Global NAPs South, Inc. (“GNAPS South”) is a Delaware corporation.  GNAPs South is a subsidiary of GNAPs, and shares the 10 Merrymount, Quincy, Massachusetts offices with GNAPs.  GNAPs South is a “competitive local exchange carrier” that provides local telephone service to customers in Delaware, Pennsylvania, Maryland, Washington, D.C., and Virginia.  Several of these territories are dominated by local Verizon Companies.  

8. Defendant-in-Counterclaim Verizon-NY, is a New York corporation with its principal place of business at 1095 Avenue of the Americas, New York, New York.  Verizon-NY is a “Bell Operating Company” (“BOC”) and an “incumbent local exchange carrier” as those terms are defined in the 1996 Act, 47 U.S.C. §3 (a)(2)(35) and §251(h) respectively.  Verizon-NY provides local telephone service to customers in New York and New Jersey.  

9. Defendant-in-Counterclaim Verizon-NE is a New York corporation with its principal place of business at 185 Franklin Street, Boston, Massachusetts.  Verizon-NE is a “Bell Operating Company” and an “incumbent local exchange carrier” as those terms are defined in the 1996 Act, 47 U.S.C. §3 (a)(2)(35) and §251(h) respectively.  

10. Defendant-in-Counterclaim Verizon Communications  is a Delaware corporation formed by the June 30, 2000 merger of Bell Atlantic and GTE.  Verizon Communications’ principle place of business is 1095 Avenue of the Americas, New York, NY.  Verizon Communications is the parent company of both Verizon-NY and Verizon-NE.

11. Defendant-in-Counterclaim Nancy Banks is a natural person residing in New York.  For the period relevant to these counterclaims, Ms. Banks was a Senior Specialist in Verizon’s Local Interconnection Department located in Verizon’s  offices in New York.

12. Defendant-in-Counterclaim Thomas Nolting is a natural person residing in Massachusetts.  For the period relevant to these counterclaims, Mr. Nolting was Verizon’s Director of Interconnection Billing in Verizon’s offices in New York.

Jurisdiction
13. This Court has subject matter jurisdiction over this action pursuant to 29 U.S.C. § 1331 because the claims herein arise under the Sherman Antitrust Act, 15 U.S.C. §§ 1 et. seq. and the Telecommunications Act of 1996, 47 U.S.C. §§ 201 et. seq.

14. This Court also has subject matter jurisdiction over this action under Section 15 of the Sherman Antitrust Act, 15 U.S.C. § 15.  

15. The court has subject matter jurisdiction over the pendent claims pursuant to 28 U.S.C. § 1367.  

Background

The Telecommunications Act of 1996

16. The Verizon Companies are corporate descendants of the “Bell System.”  Beginning in the 19th Century and throughout most of the 20th  Century, the Bell System -  consisting of AT&T Corporation, Western Electric Company, Inc., Bell Telephone Laboratories, Inc. and twenty-four Bell Operating Companies - had almost a complete monopoly in both the manufacture of telephone equipment and the delivery of long distance and local telephone service throughout the United States.  The Bell System acquired this monopoly through acquisition of patents, mergers, and withholding interconnection of its network with the networks of independent companies. Thus, when the Communications Act 1934 Act was passed, “AT&T held a virtual monopoly over telephone service.”  S. Rep. No. 23, 104th Cong., 1st Sess. 1995.  

17. Over the course of the 20th Century, the BOCs retained monopoly power within their territories despite persistent steps to curb monopoly power in the telecommunications industry.  In 1908, the Bell System reached an agreement with the United States Department of Justice (“DOJ”) known as the Kingsbury Commitment.  Under this commitment, the Bell System agreed to stop acquiring companies, not to fight regulation, to divest Western Union Telegraph Company, and to interconnect its network with remaining independent telephone companies.  The Kingsbury Commitment ultimately was ineffective in preventing the Bell System’s monopoly grip on the telecommunications industry.  

18. In 1949, the United States brought  an antitrust suit against the Bell System.  This suit was resolved by a consent decree in 1956.  United States v. Western Electric Co., Civil Action No. 17-49 (D.N.J.).  The United States filed a second action in 1974.  This action culminated in the break up of the Bell System  under  the  “Modified Final Judgment” (“MFJ”).   United States v. American Tel. & Tel. Co., 552 F. Supp. 131 (D.D.C. 1983). The MFJ took effect on January 1, 1984.  In approving the MFJ, the court found evidence of numerous anticompetitive actions by AT&T to exclude long distance competition using its control of local exchange facilities.  Under the MFJ, AT&T agreed to divest its ownership of the BOCs in exchange for maintaining its equipment and long distance businesses.  The MFJ further provided that all but two of the BOCs would be combined into seven Regional Bell Operating Companies (“RBOCs”), each 
with exclusive control over telephone service within a certain number of geographically defined Local Access and Transport Areas (“LATAs”).  The MFJ left each of the seven “RBOCs” with a monopoly over local service and intrastate toll service within geographical boundaries defined by the LATAs. 

19. Verizon was formed by the re-integration of two of the RBOCs.  In 1999, Bell Atlantic, the RBOC dominant from New Jersey to Pennsylvania, Delaware, Maryland and Virginia merged with NYNEX Corporation, the RBOC dominant in the New England states and New York.  The merged company then acquired GTE Corporation, the largest telephone company independent of the RBOCs with a substantial presence in Florida, California and several other states.  The merged company became Verizon.  Verizon has a monopoly over local exchange service in all of the markets in which GNAPs is active including Massachusetts, Rhode Island, New Hampshire, New York, New Jersey, Pennsylvania, Maryland, Delaware, Washington, D.C., Virginia and Florida.  

20. The Telecommunications Act of 1996  was enacted to “promote competition and reduce regulation in order to secure lower prices and higher quality services for American telecommunications consumers and encourage the rapid deployment of new telecommunications technologies,” and to eliminate the country’s reliance on “heavily regulated monopolies.”  H. Rep. No. 104-204, Jan. 31, 1996.  In particular, the 1996 Act recognizes local exchange telecommunication as a distinct service that remains subject to monopoly by ILECs within each of their service territories.

21. The 1996 Act recognizes that the primary barrier to competition is the fact that, “[i]n the overwhelming majority of markets…because of their government-sanctioned monopoly status, local providers maintain bottleneck control over the essential facilities necessary for the provision of local telephone service.”  H. Rep. No. 104-204, Jan. 31, 1996.  Specifically, the RBOCs collectively own and operate the only universal, nationwide telephone network.  This network includes the vast array of “switches” (equipment directing telephone calls to their destinations from one set of wires to another), millions of miles of “local loops” (telephone wire connecting end-users to the nearest local switch), as well as the “transport trunks” (wires carrying calls between switches) necessary to connect all of the telephones in Verizon’s vast local network with one another (the “Local Telephone Network”).  

22. The 1996 Act also acknowledges that ILECs continue to control access to the Local Telephone Network, and therefore control essential facilities necessary for effective competition.  To prevent ILECS from using their control over these facilities to exclude local competition, the 1996 Act gives CLECs the right to interconnect their own facilities with the equipment and facilities of ILECs such as Verizon.  By means of this interconnection, Verizon customers are able to call GNAPs’ customers and vice-versa.  In addition to interconnection, the 1996 Act requires ILECs to allow CLECs access to their networks by:  (1) providing competitors access to individual elements of its network on an “unbundled” basis; and (2) allowing competitors to purchase its telecommunications services for resale.  47 U.S.C. § 251(c)(2)-(4).  

23. To facilitate voluntary agreements between ILECs and CLECs concerning interconnection, the 1996 Act establishes a system of negotiation and arbitration.  Under the 1996 Act, when  a CLEC asks an ILEC to provide interconnection or other services, the two must attempt to negotiate in good faith the terms and conditions of an “interconnection agreement.”  If the parties fail to reach an agreement through voluntary negotiations, either party may petition the relevant state utility commission to arbitrate and resolve any open issues.  Id. § 252(b)-(c).   

24.  In addition to instituting its own regulatory framework, the 1996 Act also extinguished the 1984 MFJ.  As a result, the 1996 Act is now the principal bulwark against ILEC abuse of their monopoly power to exclude competition.  When this bulwark fails, the only recourse is the Sherman Antitrust Act.  

Reciprocal Compensation

25. When the RBOCs had a monopoly over local telephone service in their respective regional markets, a single carrier - the RBOC - served both the calling party and the receiving party for every local telephone call.  The RBOC charged the calling party for making such local calls either on a per call basis, a per minute basis, or a flat rate calling plan, or some combination of both.  These charges compensated the RBOC for the cost of both originating and terminating the call on its own network.  

26. With the advent of competition, systems of intercarrier compensation came into place to compensate carriers for the costs of originating or terminating calls.  Thus, under the present system, ILECs charge long distance carriers (“interexchange” carriers or “IXCs”) various charges for long distance calls originated or terminated on the ILECs networks, known as access charges.

27. Local exchange competition under the 1996 Act also creates the possibility that one local exchange carrier (“LEC”) will serve the calling party while another LEC serves the receiving party. In this case, the originating LEC still charges the calling party the same amount for the call, but is not doing all of the work to complete the call.  Instead, the LEC serving the receiving party (the “terminating carrier”) actually completes the call.  

28. To compensate the terminating carrier, the 1996 Act imparts on all LECs the obligation to pay “reciprocal compensation” for the transport and termination of telecommunications when calls originate on one carrier’s network and are terminated on another.  See 47 U.S.C. § 251(b)(5).

29. When the FCC was first developing ground rules for reciprocal compensation, most CLECs argued for a “bill and keep” system under which carriers would receive all termination costs from their own customers with no intercarrier charges.  Verizon, on the other hand, advocated the system of reciprocal payments based on terminating traffic that was ultimately adopted.  To allay concerns that this system would result in imbalanced payments in Verizon’s favor, Verizon argued to the FCC that “if these rates are set too high, the result will be that new entrants, who are in a much better position to selectively market their services, will sign up customers whose calls are predominantly inbound, such as credit card authorization centers and internet access providers.  The LEC would find itself writing large monthly checks to the new entrants.”  Reply Comments of Bell Atlantic in the Matter of Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, FCC CC Docket No. 96-98 at 21 (filed May 30, 1996). 

30. Under a typical interconnection agreement, including the agreements between Verizon-NE and GNAPs in Massachusetts and Rhode Island, and Verizon-NY and GNAPs in New York, when one carrier sends a local call from its subscriber to another carrier’s subscriber, the originating carrier must pay the terminating carrier reciprocal compensation for the work to deliver the call to the party called.  Reciprocal compensation is typically billed based on the duration of each local call terminated on another carrier’s network measured in minutes of use (“MOUs”).  The per-minute rate for reciprocal compensation is established either by negotiation or arbitration in the parties’ interconnection agreements.  

Global NAPs

31. GNAPs was founded in 1996 by its current owner, Frank Gangi.  At that time, Mr. Gangi was operating an Internet Service Provider (“ISP”) business providing customers with dial-up connections to the Internet.  Because Verizon-MA would not sell local telephone service at rates that would enable ISPs to offer local calling numbers to all of their customers regardless of location, Mr. Gangi was persuaded to enter the telecommunications common carrier business himself.  Global NAPs began operations as a small startup in 1997.

32. Based in Quincy, Massachusetts, the first markets into which  GNAPs sought entry were the two Massachusetts LATAs dominated by Verizon-NE (then New England Telephone & Telegraph, d/b/a NYNEX).  When negotiations for an interconnection agreement broke down between Verizon-NE and GNAPs, the Massachusetts DTE was called upon to arbitrate the parties’ open issues.  This arbitration proceeding resulted in an approved interconnection agreement on or about July 17, 1997.  (See Exhibit 3 to Plaintiffs’ Amended Complaint.)  GNAPs began providing local telephone service in October, 1997. 

33. On or about July 24, 1998, GNAPs and Verizon -NY (then Bell Atlantic - NY) entered into an interconnection agreement covering GNAPs’ interconnection in the State of New York.  (See Exhibit 2 to Plaintiffs’ Amended Complaint.)  GNAPs began providing local telephone service in one of the seven New York LATAs in September, 1998.  GNAPs added a second New York LATA to its service area shortly thereafter.  

34. On or about October 1, 1998, GNAPs 

and Verizon NE (then New England Telephone and Telegraph d/b/a Bell Atlantic - Rhode Island) entered into an interconnection agreement covering GNAPs’ interconnection in the State of Rhode Island.  (See Exhibit 5 to Plaintiffs’ Amended Complaint.)  GNAPs began providing local telephone service in Rhode Island in May, 1999.

35. In addition to these territories, the GNAPs Affiliates have expanded their service to include LATAs in New Hampshire, New Jersey, Pennsylvania, Delaware, Maryland, Washington D.C., Virginia, and Florida.  

36. Since its startup, GNAPs has expanded its network to provide dial-up and high speed Internet access and data services to ISPs and other large-scale telecommunications users.  It provides these users with highly efficient facilities that allow them to offer LATA-wide local access dialing to end users from a single point of interconnection-GNAPs facility.  In 2000, GNAPs deployed broadband infrastructure using advanced switches that integrate voice and data, becoming the first company to abandon a circuit switched network in favor of a packet switched network.  This network increases the reliability and speed of communications for customers at lower cost.  

37. Measured in terms of bandwidth, bits of information and the resulting numbers of trunks and lines, the GNAPs Affiliates have captured a substantial beachhead in the local exchange markets monopolized by Verizon.  In so doing, the GNAPs Affiliates have placed themselves in direct competition with Verizon as local telephone service providers. 

ISP Traffic & Reciprocal Compensation

38. GNAPs’ local telephone service customers include a large number of ISPs.  Most customers connect to their ISP by dial-up connections or dedicated phone lines via a computer modem call.  Under FCC regulations, ISPs have been considered “end-users” for purposes of telephone service with a right to subscribe to local telephone service to receive local calls from their customers. The ISPs then provide their customers with services such as e-mail, access to the World Wide Web, and other Internet-related functions.  Local exchange carriers, including both Verizon and GNAPs, treat calls by their subscribers to ISPs as “local” service for purposes of billing their subscribers.  

39. Due to the nature of the ISP industry, ISP customers  of any LEC generally receive far more calls than they make.  This is because customers of the ISP regularly call into the ISP to access Internet information and services, while the ISP itself has little need to call its customers.  In addition, calls to ISPs tend to be long-duration calls because of the time that ISP customers stay connected to the Internet.  Internet access calls therefore tend to last longer than voice calls.   As a result CLECs such as GNAPs that have a high proportion of ISP customers have collected more reciprocal compensation from ILECs than they pay out.  

40. As the reciprocal compensation system devised by the FCC and supported by ILECs such as Verizon took effect, Verizon began to realize the impact that Internet traffic has on reciprocal compensation.  As a result, Verizon has spent much of the five years since the passage  of the 1996 Act waging a battle to keep from paying reciprocal compensation to CLECs for ISP-bound traffic.  

41. In response to regulatory challenges brought by Verizon and the other ILECs, an overwhelming majority of state commissions concluded that ISP-bound traffic is subject to reciprocal compensation.  During this first wave of  regulatory challenges, the state commissions in Massachusetts, New York and Rhode Island all ruled that reciprocal compensation applies to ISP-bound traffic.  

42. Despite their initial failure to exclude ISP-bound traffic from reciprocal compensation in most states, ILECs, including Verizon, continued to pursue regulatory relief through lobbying efforts and administrative proceedings before state commissions and the FCC.  

43. In February, 1999, Verizon’s efforts were temporarily rewarded when the FCC issued its Implementation of the Local Competition Provisions in the Telecommunications Act of 1996: Inter-Carrier Compensation for ISP-Bound Traffic, Declaratory Ruling in CC Docket No. 96-98 and Notice of Proposed Rule Making in CC Docket No. 99-68, (Feb. 26, 1999) (the “First FCC Reciprocal Compensation Order”).  In the Reciprocal Compensation Order, the FCC applied an, “end-to-end” analysis to determine that ISP-bound traffic was not “local” traffic.  The FCC did not rule that ISP-bound traffic was not subject to reciprocal compensation.  Instead, the FCC left it up to state commissions to decide whether existing interconnection agreements bound the parties to reciprocal compensation for ISP-bound traffic, providing a set of relevant factors to be considered by state commissions when making such a determination.

44. In the wake of this ruling, more than twenty state commissions applied the FCC’s factors and almost universally concluded that interconnection agreements referring to compensation for “local” calls include ISP-bound traffic.  

45. The Massachusetts Department of Telecommunications and Energy (“Mass DTE”) was one of the few state commissions not to make a definitive ruling on the status of ISP-bound traffic in light of the Reciprocal Compensation Order.  Based on the Reciprocal Compensation Order, the Mass DTE nevertheless issued a ruling in May, 1999 vacating its earlier ruling that ISP-bound traffic was subject to reciprocal compensation.  Although stating that the issue was now an “unresolved dispute,” the DTE ruled that, until further resolution, Verizon-MA did not have to pay reciprocal compensation on ISP-bound traffic, and established a presumption that any LEC with a ratio of terminating traffic to originating traffic of greater than 2:1 is terminating ISP-bound traffic.  An appeal of this decision is pending in federal district court in Massachusetts.  Global NAPs, Inc. v. New England Telephone & Telegraph Co., et al., Civil Action No. CV-10502-RL (D. Mass.).

46. Subsequent to the Mass DTE’s May, 1999 Order, the United States Court of Appeals for the District of Columbia Circuit vacated and remanded the FCC’s order “for want of reasoned decision making.”  Bell Atlantic v. FCC, 206 F.3d, 1, 3 (D.C.Cir.2000).  Under applicable law, this vacatur deprived the FCC’s decision of any effect.

47. On remand from the D.C. Circuit, the FCC issued a revised order on April 27, 2001 concerning reciprocal compensation.  Order on Remand and Report and Order, In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98, and Intercarrier Compensation for ISP-Bound Traffic, CC Docket No. 99-68, April 27, 2001.  In this most recent order, the FCC establishes an “interim, transitional recovery scheme for reciprocal compensation” that is intended to govern the application of reciprocal compensation to ISP-bound traffic from June 14, 2001 forward.  The order is silent on the status of such traffic with respect to reciprocal compensation accrued prior to June 14, 2001.  Numerous petitions for judicial review of this order have been filed.

48. As a result of these developments, the status of ISP-bound traffic, particularly for reciprocal compensation accrued for traffic prior to June 14, 2001, is uncertain.  Therefore, as detailed below, Verizon, despite its best efforts, still faces payment to Global NAPs of unpaid reciprocal compensation in excess of $114 million.  

49. Failing to make sufficient headway using legitimate, prescribed regulatory and legislative means, Verizon has resorted to using anticompetitive and unfair trade practices to prevent the development of local exchange competition and to eliminate or diminish GNAPs’ market beachhead.  Verizon has used this tactic to exclude GNAPs and GNAPs South from expanding into new markets by denying them access to Verizon’s essential facilities and wrongfully depriving GNAPs of over $114 million in reciprocal compensation and $1,375,500 in access charge payments.  Verizon is required by the 1996 Act to facilitate such competition.  In addition to constituting a breach of Verizon’s contracts with GNAPS, these actions have prevented GNAPs from introducing service in additional LATAs and from expanding its service to compete with Verizon in various local exchange markets.

The 976 Scheme

50. Verizon’s tactics of using unfair trade practices to eliminate or reduce its liabilities owed to GNAPs is part of a long standing pattern, scheme and modus operandi.  Verizon and its corporate predecessor’s tactic is to make unfounded accusations of illegal conduct against parties to whom Verizon or its corporate predecessors owe money and, in so doing, attempt to put its adversary out of business.  In the Complaint herein, Verizon falsely claims that it is not liable to pay millions of dollars of reciprocal compensation to GNAPs, and instead it has sued GNAPs alleging that its estimate-based billings are a fraud-based racket.  Verizon claims that GNAPs’ bills, and efforts to collect on its bills through the state and federal regulatory proceedings, fraudulently exploited Verizon’s supposed inability to detect the fact that Verizon and its corporate predecessors were being billed by GNAPs based on estimates of MOUs.  The unfounded fraud accusation in Verizon’s Complaint is consistent with and part of the pattern, scheme and modus operandi that, at the least, began with its 976 Scheme. 

51. The “976” industry involves the 976 prefix telephone numbers that one may call to hear information on such topics as sports, winning lottery numbers, financial news, horoscopes, and the weather.  The recorded messages accessed via the 976 numbers are produced by Information Providers (“IPs”).

52. Pursuant to contracts and tariffs, Verizon’s corporate predecessor, New York Telephone Company (“NYNEX”) was obligated to maintain equipment to tally the actual number of calls made to each IP’s 976 number, collect the charges for those calls, and distribute to the IPs a portion of the revenue collected based on the number of calls made to each number.

53. At the time Verizon first began providing 976 telephone support to IPs, it was using a system called AUTRAX to keep track of the number of calls made to each number by means of a mechanical “peg count.”  In approximately 1985, Verizon acknowledged internally that there were inadequacies in the AUTRAX system and began estimating the number of calls and manually altering the mechanically-derived peg counts on a daily basis.  

54. At no time did Verizon tell its IP customers that it was estimating the call count for purposes of paying revenues to the IPs.  At the same time, Verizon was fully aware that the IP customers had no access to the Telephone Network, nor the ability to audit Verizon’s calculation of its liability to its IP customers, and therefore, had no means to learn that Verizon was estimating its liability to IP customers, much less to verify the accuracy of Verizon’s estimates.  Moreover, when an employee of Verizon suggested the customers be told the truth, Verizon insisted that the information be kept from the IPs.  

55. By the late 1980’s, the AUTRAX system was so unreliable that Verizon’s call counts were based almost entirely on manual alterations.

56. In August, 1990, Verizon announced its intention to switch over from AUTRAX to a new system manufactured by Telefonaktiebolaget LM Ericsson (the “Ericsson System”). Verizon proceeded with the cutover from AUTRAX to the Ericsson System in September, 1990 despite being fully aware that the Ericsson System was also unable to handle the heavy 976 call volume.  

57. Almost immediately after the cutover to the Ericsson System, Verizon’s IP customers began to experience increased customer complaints, lost calls, and a sharp reduction in call volumes and IP revenues.  The IPs filed complaints before the New York State Public Service Commission (“PSC”), claiming that Verizon was liable to them for damage to their industry and for lost revenues.  In response, Verizon misrepresented and covered-up the extent of the problems with the Ericsson System.  When the IPs’ complaints were brought before the PSC, Verizon responded by accusing the IPs of  “call pumping” (using automatic dialing equipment to artificially inflate the number of compensable calls) and claiming that the drop in revenues was the result of the Ericsson System’s ability to filter out such “call pumping.”  

58. However, Verizon was not content to present evidence before the PSC that the drop and call volumes to IPs was due to the Ericsson System’s ability to filter out “call pumping” and thereby have the truth of that assertion tested in adversary proceedings and verified by the PSC.  In an effort to destroy and thereby prevent an IP customer, Black Radio Network, Inc. (“BRN”), from pursuing BRN’s liability claims against it.  Verizon complained to the United States Attorney for the Southern District of New York and the United States Secret Service that BRN’s engaging in a “call pumping” scheme was causing Verizon damage.  On the basis of Verizon’s source information, the Secret Service obtained a federal court search warrant authorizing the seizure of BRN’s equipment and records.  The search and seizure temporarily put BRN out of business.  However, after thorough investigation, the Department of Justice declined to take any action against BRN.

59. Verizon’s claim that the drop in revenues was the result of the Ericsson System’s ability to filter out “call pumping” was baseless.  Indeed, when an employee of Verizon came forward and admitted before the PSC that Verizon was aware that call pumping could not have accounted for the drop in IP revenues, he was summarily suspended.  Shortly after he testified before the NYPSC, he was fired.

60. On January 17, 1997, Administrative Law Judge Frank S. Robinson, in an 189 page Recommended Decision, found, among other things, that Verizon was guilty of “gross negligence and willful misconduct” including: “willful misconduct in striving to cover up its negligence and to defeat efforts to call it to account.  This extended to willful misconduct in the company’s litigation of this proceeding.”  

61. Verizon has duplicated the modus operandi illustrated by the 976 Scheme in the current litigation.  Just as in the 976 Scheme, Verizon, when faced with the prospect of paying millions of dollars to GNAPs for reciprocal compensation, responded by attacking GNAPs and claiming that GNAPs’ billing was fraudulent and even criminal.  In doing so, Verizon hopes not only to avoid paying GNAPs amounts owed, but also to destroy GNAPs.  

Refusal to Connect SONET Rings
62. One method by which a CLEC can interconnect its network with that of an ILEC is by way of a “SONET Ring.”  A SONET ring is a two-way high-capacity fiber optic link that transfers telecommunications traffic between two telecommunications networks.  The ring consists of fiber optic cables connected at each end to a multiplexer (“mux”) that translates light impulses from the fiber cable into signals from one network to the other.  

63. Via a SONET ring, telecommunications  traffic from one carrier enters through that carrier’s mux  where it is sent through fiber cable and translated by the receiving carriers’ mux for entrance onto the receiving carriers’ network, and vice-versa.  

64. For CLECs that compete using their own switches and other facilities to transmit high-speed telecommunications, a SONET ring is an essential part of interconnection with the ILEC’s network.  

65. GNAPs’ initial SONET ring in Quincy, Massachusetts was built following Verizon’s specifications.  

66. After it developed experience in the industry, GNAPs developed its own SONET ring design using a mux of its own specifications (instead of Verizon’s) at the GNAPs end of the ring.  A normal SONET ring results in traffic being transferred from the SONET ring to standard coax cable that transports traffic in the form of electric impulses.  Due to GNAPs’ use of advanced fiber technology, GNAPs requested that Verizon construct their SONET rings to provide for “fiber patch panels” which allow traffic from the SONET ring to remain in fiber optic format rather than being reverted to electric signals.

67. Under their various interconnection agreements, Verizon and GNAPs agreed that they would be jointly responsible for the construction and maintenance of the SONET rings necessary to interconnect their networks conforming with Global NAPs’ specifications.  Verizon unreasonably resisted and delayed accepting these specifications.  

68. Pursuant to these agreements, Verizon constructed additional SONET rings for GNAPs in Massachusetts, Rhode Island, New Hampshire and certain LATAs in New York.

69. Later, GNAPs and GNAPs South sought to expand into additional markets.  GNAPs therefore contacted Verizon and requested the construction of new SONET rings necessary to expand into new LATAs in New York, New Jersey, Vermont and Pennsylvania.

70. Despite Verizon’s obligation under both the 1996 Act and the parties’ various interconnection agreements, Verizon refused to construct and/or activate the SONET rings necessary to allow the GNAPs Affiliates to interconnect in any additional LATAs.  Verizon claims it will not do so without first receiving payment of a disputed invoice for  construction of GNAPs’ first SONET ring in Massachusetts even though that construction was done under a different interconnection agreement in a different state.  This payment dispute is merely a pretext for delaying GNAPs’ entry into additional markets.

71. GNAPs South has been able to gain limited and delayed access into the New Jersey and Pennsylvania markets by leasing substitute facilities from other CLECs that are already interconnected with Verizon.  This half-measure costs GNAPs in excess of $1 million per year more than if Verizon constructed GNAPs’ SONET rings and prevents GNAPs from expanding its presence in those markets.

72. Verizon’s refusal to construct SONET rings has prevented GNAPs’ entrance into the Vermont market, and additional New York LATAs.

Massachusetts - Reciprocal Compensation
73. The Massachusetts Interconnection Agreement between Verizon-NE and GNAPs (“Mass-ICA”) provides that the parties will pay $0.008 per MOU for reciprocal compensation.  See Mass-ICA, Section 5.7.2 and Pricing Schedule.  

74. The Mass-ICA contains a “Disputed Amounts” provision applicable to billing for reciprocal compensation.  Under this provision, “[i]f any portion of an amount due to a Party (the “Billing Party”) under this Agreement is subject to a bona fide dispute between the parties, the party billed (the “Non-Paying Party”) shall within thirty (30) days of its receipt of the invoice containing such disputed amount give notice to the Billing Party of the amounts it disputes (“Disputed Amounts”) and include in such notice the specific details and reasons for disputing each item.  The Non-Paying Party shall pay when due (i) all undisputed amounts to the Billing Party and (ii) all Disputed Amounts into an interest bearing escrow account with a third party escrow agent mutually agreed upon by the Parties.”  Mass-ICA, Section 29.11.1.

75. The Mass-ICA also provides for interest to be applied to any undisputed amount that is not paid when due:  “[a]ny undisputed amounts not paid when due shall accrue interest from the dates such amounts were due at the lesser of (1) one and one-half percent (1½ %) per month or (ii) the highest rate of interest that may be charged under applicable law.”  Mass-ICA, Section 29.11.2.

76. GNAPs began providing local telephone service in Massachusetts on October 1, 1997.  

77. On or about November 14, 1997, GNAPs issued its first invoice to Verizon-NE for reciprocal compensation based on local traffic received from Verizon-NE subscribers in the month of October.

78. After issuing the November 14, 1997 invoice for reciprocal compensation in the month of October, 1997, Verizon-NE contacted GNAPs by telephone and questioned the number of MOUs charged by GNAPs.  After some discussion, it was determined that Verizon-NE was not accounting for all of the telephone exchanges or numbers assigned to GNAPs.  Once this issue was resolved, Verizon paid the November 14, 1999 invoice for reciprocal compensation accrued in the month of October 1997.

79. Subsequent to the November 14, 1997 invoice, GNAPs issued invoices to Verizon-NE for reciprocal compensation accrued from November, 1997 through January, 1999 totaling more than $19 million.  Verizon-NE paid all of these invoices without dispute.  

80. Starting with GNAPs’ invoice for February, 1999, Verizon-NE stopped paying GNAPs’ reciprocal compensation bills.  At the same time, Verizon did not dispute the invoices it did not pay pursuant to the “Disputed Amounts” provision, Section 29.11.1 of the Mass-ICA.

81. In total, Verizon-NE failed to dispute and failed to pay  invoices amounting to approximately $47 million for reciprocal compensation that accrued between February, 1999 and December, 1999.  To date, this amount - along with interest as provided for in Section 29.11.2 of the Mass-ICA - remains due and owing.  

82. Beginning with GNAPs’ February 1, 2000 invoice for reciprocal compensation accrued in January, 2000, Verizon issued written notices of dispute to GNAPs’ invoices stating only that Verizon’s count of MOUs was different than that of GNAPs.  Verizon-NE did not, however, comply with the terms of the “Disputed Amounts” provision’s requirement that Verizon-NE provide “specific details and reasons for disputing each item,” including back up information requested by GNAPs.   

83. On several occasions, GNAPs issued written requests for the “specific details and reasons” required under Section 29.11.1.  Verizon-NE has thus far failed and refused to provide such details in response to such letters.

84. To date, Verizon-NE has failed and refused to pay invoices for reciprocal compensation accrued from January, 2000 through December, 2000 that it failed to dispute as provided for in its interconnection agreement with Global NAPs.  The total amount due and owing for these invoices is approximately $46 million.

85. Pursuant to the conditions of the FCC’s approval of the Bell Atlantic-GTE merger described above, Verizon-NE is required to give effect to interconnection agreements across state boundaries.  As a result, CLECs have the right to “opt in” to third-party interconnection agreements and otherwise adopt agreements from other states.

The Vanishing MOU Scheme
86. Since May, 2000, Verizon has understated MOUs originated by GNAPs by over 99%.  Under the Mass DTE’s May, 1999 order on reciprocal compensation (the “May Order”), these vanishing MOUs amount to over $97,000 in reciprocal compensation that Verizon has wrongfully refused to pay GNAPs.  

87. Under the May Order, Verizon-NE is required to pay reciprocal compensation for the termination of traffic up to the point where the ratio of terminating traffic to originating traffic is 2:1.  The May Order was made to apply retroactively beginning with reciprocal compensation billed for February, 1999.

88. Following the May Order, and pending resolution of remaining issues and appeals, GNAPs’ ability to collect for reciprocal compensation in Massachusetts has been dependent on the number of MOUs originated by GNAPs customers and terminated by Verizon-NE.  

89. Not satisfied with this limitation, Verizon has undertaken to duplicate its attempts to defraud its IP customers in the 976 scheme.  Verizon believes that GNAPs cannot survive without the revenue generated by reciprocal compensation.  Thus, in hopes of dealing a death blow to a growing competitor, Verizon has intentionally understated the number of MOUs originated by GNAPs’ customers and terminated by Verizon.

90. Beginning in May, 2000, Verizon began to dispute the number of outgoing MOUs sent by GNAPs and terminated by Verizon.  In letters written by Nancy Banks and Thomas Nolting, Verizon claimed that its count of GNAPs’ outgoing traffic was different than that of GNAPs, and refused to pay reciprocal compensation for any MOUs above the amount they claim was counted by Verizon.  

91. GNAPs put into place a traffic measurement system developed by Tekno that accurately records the duration of all calls traversing GNAPs switches.  From these measurement it became clear to GNAPs that Verizon was systematically and massively underpaying GNAPs for the disappearing MOUs throughout the time it has been paying reciprocal compensation based on a 2:1 terminating to originating ratio.  

92. In July, 2000, GNAPs began discussions with  Verizon concerning the discrepancies in the originating MOUs claimed by Verizon and those measured by GNAPs.   When GNAPs requested back-up data, Nolting claimed to be “investigating the issue.”  After GNAPs revealed that it was using the Tekno system to measure its outgoing traffic, Nolting attempted to put the blame on GNAPs for using trunks that were constructed by Verizon as two-way trunks instead of trunks dedicated to outbound traffic.  Nolting claimed that “[b]ecause GNAPs has failed to send traffic over the correct interconnection trunks, there has been no way for Verizon to generate usage records and accurately bill on the misrouted terminating calls.”  In one communication after another, Verizon has insisted on this excuse.  

93. Eventually it became clear from the Traffic Track records that Verizon did in fact have the capacity to determine the number of MOUs originated by GNAPs and terminated by Verizon.

94. In the course of the current litigation, Verizon has produced certain data generated from its Traffic Track system that demonstrates Banks and Nolting knowingly understated the number of MOUs originated by GNAPs.  Based on data produced by Verizon, in the month of April, 2000, Verizon’s Traffic Track system counted 1,975,597 MOUs originated by GNAPs and terminated by Verizon.  As stated above, however, Nancy Banks of Verizon stated that Verizon had counted only 39,657 MOUs originated by GNAPs. Therefore, Verizon understated the number of MOUs originated by GNAPs by 1,935,940 and paid to GNAPs less than 3% of the reciprocal compensation it should have paid based on its own Traffic Track data.  

95. Similarly, for the billing period of July, 2000, Verizon-NE stated that the number of MOUs originated by GNAPs and terminated by Verizon-NE was only 1,583.  For the same July, 2000 billing period, Traffic Track counted 1,197,547 MOUs originated by GNAPs and terminated by Verizon.  Therefore, Verizon understated the number of MOUs originated by GNAPs by 1,195,964 and paid to GNAPs less than 1% of the reciprocal compensation it should have paid based on its own Traffic Track data.

96. Verizon’s claimed outgoing MOU “counts” for other months since the May Order took effect suggest that Verizon’s deception was not limited to April and July, 2000.  In almost every other month since the May Order, there has been a drastic difference between the number of outgoing MOUs registered by GNAPs and those credited by Verizon.  Beginning with May, 2000, the difference between the Verizon and GNAPs count of GNAPs outgoing MOUs is as follows:

· In May, 2000, GNAPs counted 1,309,306 outgoing MOUs.  Verizon claims to have counted only 9,569.

· In June, 2000, GNAPs counted 1,230,686 outgoing MOUs.  Verizon claims to have counted only 2,033.

· In August, 2000, GNAPs counted 1,171,503 outgoing MOUs.  Verizon claims to have counted only 1,583.

· In September, 2000, GNAPs counted 1,105,182 outgoing MOUs.  Verizon claims to have counted only 1,425.

· In October, 20000, GNAPs counted 1,414,942 outgoing MOUs.  Verizon claims to have counted only 967.

· In November, 2000, GNAPs counted 1,323,336 outgoing MOUs.  Verizon claims to have counted only 607.

· In December, 2000, GNAPs counted 1,202,582 outgoing MOUs.  Verizon claims to have counted only 726.

· In March, 2001, GNAPs counted 132,096 outgoing MOUs.  Verizon claims to have counted only 12.

· In April,  2001, GNAPs counted 239,920 outgoing MOUs.  Verizon claims to have counted only 2.

When these months are added to Verizon’s known underpayment of reciprocal compensation in April, 2000 and July, 2000, Verizon has paid GNAPs reciprocal compensation on the basis of less than 0.5% of the outgoing MOUs delivered by GNAPs to Verizon.  

97. Verizon’s proven understatement of GNAPs’ outgoing MOUs for the months of April and July, 2000 taken together with the vast difference between GNAPs’ count of its outgoing MOU’s and Verizon’s claimed count, make clear that the remainder of Bank’s and Nolting’s letters setting forth Verizon’s count of GNAPs’ outgoing MOU’s are similarly false.  The fraudulent nature of Verizon’s counts are further illustrated by months such as April, 2001 when Verizon takes the absurd position that GNAPs only sent two minutes of outbound traffic for termination by Verizon.  This is less than the 3 minute average time for a single voice telephone call.  The result is dozens of instances of mail fraud, relating to fraudulent misstatements of GNAPs’ outgoing MOUs, pursuant to which Verizon has tortiously converted over $97,000 to date.  

Rhode Island - Reciprocal Compensation

98. The Rhode Island interconnection agreement between Verizon-NE and GNAPs (“Rhode Island-ICA”) provides that the parties will pay $0.008 per MOU for reciprocal compensation.  See Rhode Island-ICA, Section 5.7.2.1 and Exhibit A.  

99. The Rhode Island-ICA contains a Disputed Amount Provision applicable to billing for reciprocal compensation.  Under this provision, “[i]f any portion of an amount due to a Party (the “Billing Party”) under this Agreement is subject to a bonafide dispute between the parties, the party billed (the “Non-Paying Party”) shall within thirty (30) days of its receipt of the invoice containing such disputed amount give notice to the Billing Party of the amounts it disputes (“Disputed Amounts”) and include in such notice the specific details and reasons for disputing each item.  The Non-Paying Party shall pay when due (i) all undisputed amounts to the Billing Party and (ii) all Disputed Amounts into an interest bearing interest account with a third party escrow agent mutually agreed upon by the parties.”  Rhode Island-ICA, Section 29.8.3. 

100. The Rhode Island-ICA also provides for interest to be applied to any undisputed amount that is not paid within thirty (30) days of the receipt of an invoice:  “[a]ny undisputed amounts not paid when due shall accrue interest from the dates such amounts were due at the lesser of (i) one and one-half (1-1/2%) percent per month or (ii) the highest rate of interest that may be charged under applicable law.”  See Rhode Island-ICA, Section 29.8.7.  

101. GNAPs began providing local telephone service in Rhode Island on May 1, 1999.  

102. GNAPs issued invoices to Verizon-NE for reciprocal compensation  based on the local traffic received by GNAPs in Rhode Island from Verizon-NE subscribers for the months of  May, 1999 through December, 1999.  Verizon-NE paid each of GNAPs’ invoices for this period without dispute.  

103. In January, 2000, Verizon began disputing invoices issued by GNAPs for reciprocal compensation.  Between January, 2000 and October 2000, Verizon-NE disputed every bill issued by GNAPs except for the June 1, 2000 invoice covering reciprocal compensation for the month of May, 2000.

104. For those months in which Verizon disputed the amount of GNAPs’ invoice for reciprocal compensation, Verizon-NE did not comply with the “Disputed Amounts” provisions’ requirement that they provide “specific details and reasons for disputing each item.”  

105. On several occasions, GNAPs issued written requests for the “specific details and reasons” required under Section 29.8.3, but Verizon-NE has thus far failed and refused to provide such details.  

106. To date, the total amount disputed by Verizon-NE and unpaid to GNAPs for the months of January, 2000 through April, 2000 and June, 2000 through October, 2000 is approximately $2.3 million.  

107. In addition, for the month of May, 2000 (June 1, 2000 invoice) Verizon-NE failed to pay $25,500 of the amount billed by Global NAPs and for the month of November, 2000 (December 1, 2000 invoice) Verizon-NE failed to pay $31,750 of the amount billed by GNAPs.  Verizon-NE did not dispute either of these invoices pursuant to Section 29.8.3.

New York - Reciprocal Compensation
108. The New York interconnection agreement between Verizon-NY and GNAPs’ (“NY-ICA”) provides that the parties will pay $0.008 per MOU for reciprocal compensation.  See NY-ICA, Section 5.7.2 and Exhibit A.

109. The NY-ICA contains a “Disputed Amounts” provision applicable to billing for reciprocal compensation.  Under this provision, “[i]f  any portion of an amount due to a Party (the “Billing Party”) under this agreement is subject to a bona fide dispute between the parties, the party billed (the “Non-Paying Party”) shall within thirty (30) days of its receipt of the invoice containing such disputed amount give notice to the Billing Party of the amounts it disputes (“Disputed Amounts”) and include in such notice the specific details and reasons for disputing each item.  The Non-Paying Party shall pay when due (i) all undisputed amounts to the Billing Party; and (ii) all Disputed Amounts into an interest bearing escrow account with a third part escrow agent mutually agreed upon by the parties.  See NY-ICA, Section 29.8.3.

110. The NY-ICA also provides for interest to be applied to any undisputed amount that is not paid within thirty (30) days of the receipt of an invoice:  “[a]ny undisputed amounts not paid when due shall accrue interest from the date such amounts were due at the lesser of (i) one a one half percent and one and one half percent per month or (ii) the highest rate of interest that may be charged under applicable law.”  See NY-ICA, Section 29.8.7.  

111. GNAPs’ began providing local telephone service in New York on September 1, 1998.  

112. GNAPs’ issued invoices to Verizon-NY for reciprocal compensation based on local traffic received by GNAPs customers in New York for the months of September, 1998 through June, 1999 from Verizon-NY subscribers.

113. Verizon-NY did not dispute GNAPs’ invoices for reciprocal compensation accrued in July and August of 1999 and July, 2000.  Nevertheless, Verizon-NY failed to pay $1,815,201.00 of the $2,210,064.93 July, 1999 invoice, $1,780,991.62 of the $2,334,190 August, 1999 invoice, and $153,051.83 of the $1,627,290.36 July, 2000 invoice.  The approximately $3.7 million for these four months remains due and owing.

114. In October, 1999, Verizon-NY began disputing the invoices issued by GNAPs for reciprocal compensation.  Verizon-NY disputed GNAPs’ invoices for reciprocal compensation for the months of September, 1999 through April, 2000 as well as for August, 2000 through November 2000.  

115. To date, the total amount disputed by Verizon-NY and unpaid to GNAPs is approximately $10 million.  

116. For the months in which Verizon disputed the amount of GNAPs’ invoices for reciprocal compensation, Verizon-NY did not comply with the “Disputed Amounts” provision’s requirement that they provide “specific details and reasons for disputing each item.”   

117. On several occasions, GNAPs issued written requests for the “specific details and reasons” required under § 29.8.3 but Verizon-NY failed and refused to do so.  

Verizon’s Failure to Escrow Disputed Amounts

118. As set forth above and in the “Disputed Amounts” sections of the Mass-ICA, NY-ICA, and RI-ICA, the interconnection agreements between the Verizon Companies and GNAPs each contain a provision that requires the party disputing an invoice for reciprocal compensation to place the full amount that is in dispute into “an interest bearing account with a third party escrow agent mutually agreed upon by the parties.”

119. When Verizon began issuing letters in which it claimed dispute invoices for reciprocal compensation in Massachusetts, Rhode Island and New York, the parties discussed placing the disputed amounts in escrow.  At that time, in addition to proposing a third party escrow agent, Verizon forwarded a draft escrow agreement to GNAPs for approval.

120. At first, GNAPs did not approve the escrow agreement proposed by Verizon.  Over the course of the next several months, GNAPs attempted to negotiate a “mutually agreed” escrow agreement.  Verizon failed to respond to GNAPs.

121. On April 9, 2001, GNAPs agreed to accept an escrow agreement substantially similar to Verizon’s proposed agreement.  Verizon has never responded to this offer.  

122. Since April 9, 2001, Verizon has continued to dispute GNAPs’ invoices in New York, Rhode Island, and Massachusetts.  Despite GNAPs’ approval of Verizon’s own proposed escrow agreement, however, Verizon has failed to place the disputed amounts into escrow.

Routing Verizon Services Through GNAPs’ Network
123. In addition to receiving local telephone service from GNAPs, many of GNAPs’ customers obtain additional telecommunications services, such as Special Access to long distance service, through Verizon.  For Verizon to provide these additional services, it is necessary for Verizon to have access to the customers’ access lines. 

124. Many of GNAPs’ ISP customers “collocate” their equipment at GNAPs’ facilities.  By collocating their equipment, GNAPs’ ISP customers are able to connect their networks directly  with GNAPs’ telecommunications network.  This collocation service allows ISPs to provide better service to their customers because it eliminates the expense of relay equipment and provides more reliable connections by reducing potential “points of failure.”  

125. As a result of GNAPs’ ISP customers’ collocation, many of these clients’ access lines are located at GNAPs’ facilities. 

126. When faced with the need to gain access to GNAPs’ collocating customers’ access lines at Global NAPs New York facility, Verizon-NY did not run new telephone lines from its network to the customers’ access lines.  Instead, Verizon-NY used the GNAPs/Verizon-NY SONET ring to transfer the traffic necessary to provide the Special Access through GNAPs’ network.  Under the terms of the agreement between GNAPS and Verizon-NY for construction of SONET rings, this SONET ring is “for local service only.” Verizon-NY’s Special Access is tariffed as an interstate service under tariffs filed with the FCC, not as a local service.  Verizon-NY routed this interstate service through the SONET ring without GNAPs’ permission and without even notifying GNAPs of its activities.

127. Upon discovering that Verizon-NY was wrongfully transporting this non-local traffic through GNAPs’ network, GNAPs notified Verizon-NY that it would be charged access charges for the interstate  traffic.  In January, 2000, GNAPs sent an invoice to Verizon-NY in the amount of $825,000 for the additional traffic that was being sent by Verizon-NY through GNAPs’ network to provide additional services to GNAPs’ customers.  Verizon-NY failed and refused to pay this invoice.  At the same time, however, Verizon-NY continued to direct traffic through GNAPs’ network to provide additional services to GNAPs’ customers without paying for the termination of such traffic.  

128. In January, 2001, GNAPs issued a second invoice to Verizon-NY for this additional traffic in the amount of $1,375,500.  This invoice, which includes the $825,000 billed in January, 2000, remains unpaid.  By refusing to pay GNAPs for rendering these services.  Verizon intends to deprive GNAPs of revenue that GNAPs would use to expand its operations into new Verizon territories.

Remote Call Forwarding Charges
129. Due to a moratorium on new telephone numbers being distributed to telephone companies when GNAPs first began, GNAPs was forced to obtain telephone numbers from NYNEX.  Under this system, calls would come in as destined for a NYNEX exchange, and then would be forwarded to GNAPs for completion of the call by Remote Call Forwarding (“RCF”).

130. In the course of negotiating its interconnection agreement, NYNEX and GNAPs formed an agreement by which GNAPs would pay $2 per month, per number, but that no per minute or per port charges would apply.

131. Despite the parties’ $2 per number agreement, NYNEX billed GNAPs for RCF each month for over a year for a total of over $1 million.  All the while, however, NYNEX was aware that GNAPs was not required to pay any RCF charges under the parties’ agreement.  Nevertheless, Verizon repeatedly sent invoices to GNAPs for these charges and even referred these phantom charges to a collection agency.

COUNT I:  VIOLATION OF THE SHERMAN ACT, SECTION TWO 

(THE VERIZON COMPANIES)

132. Plaintiffs-in-Counterclaim GNAPs and GNAPs South incorporate by reference the allegations contained in paragraphs 1 - 131 above. 

133. Verizon has a monopoly over the local exchange telecommunications markets in each of the New England states, New York, New Jersey, Delaware, Pennsylvania, Maryland, Virginia and Florida.  Verizon maintains its monopoly largely through its “bottleneck control over the essential facilities needed for the provision of local telephone service.”  H.Rep.No. 104-204, Jan. 31, 1996.  As is set forth above, the essential facility in question is the Local Telephone Network controlled by the ILECs.  

134. The Telephone Network or otherwise create the facilities necessary to compete in the local telecommunications market creates a massive barrier to entry by CLECs in such markets.  

135. In providing for competition through interconnection, the 1996 Act created a unique market under which the ILECs and CLECs compete for local telephone subscribers.  At the same time, however, the ILECs maintain control over  the Telephone Network - an essential facility necessary to allow competition.  Verizon is therefore both the supplier of  an essential service to the CLECs, and a competitor of the CLECs.

136. When Verizon’s legitimate attempts to stem the tide of competition created by the 1996 Act through legislative and administrative means failed, Verizon began to engage in a course of non-protected, anticompetitive activities.  

137. Verizon’s activities, as set forth above, constitute an anticompetitive course of conduct intended to preserve Verizon’s monopoly power by preventing or slowing the GNAPs Affiliate’s entry and/or expansion into markets dominated by Verizon.  This course of conduct includes:

(a) 
Verizon’s refusal to pay GNAPs over $109 million in undisputed and improperly disputed reciprocal compensation in New York, Massachusetts, and Rhode Island;

(b)
Verizon’s refusal to comply with its statutory obligation to allow GNAPs and GNAPs South to effectively interconnect with Verizon’s Telephone Network in Vermont, New Jersey, Pennsylvania, and parts of New York;

(c)
Verizon’s co-opting of GNAPs’ network to transfer Verizon’s own services to GNAPs’ clients without GNAPs’ permission, and without properly compensating GNAPs;

(d)
Verizon’s continuing fraudulent misstatement of GNAPs’ outgoing MOUs in Massachusetts in an attempt to further deprive GNAPs of revenue from which to fund expansion of its beachhead in Verizon’s territories; 

(e)
Verizon’s wrongful billing of Remote Call Forwarding charges contrary to the parties’ agreement; and

(f)
Verizon’s refusal to negotiate with GNAPs in good faith to agree upon a mutually acceptable escrow agreement for disputed funds. 

138. As a result of Verizon’s anticompetitive conduct, GNAPs’ ability to compete in the local telephone marketplace is severely hindered.  By depriving GNAPs of reciprocal compensation income, GNAPs’ ability to expand its facilities to offer consumers high quality service at reduced rates is compromised.  In addition, by preventing GNAPs and GNAPs South from entering fully into Pennsylvania, New Jersey, New York, and Vermont, Verizon is reducing the amount of competition in these markets.   

139. As a result of Verizon’s actions, competition in the local telephone marketplace has suffered.  This diminution of competition results in fewer choices for consumers of local exchange telephone service, and less of an incentive to advance the technology of telecommunications.  In addition to this damage to the consumers, the GNAPs Affiliates have suffered damage in an amount to be proven at trial.  

COUNT II:  VIOLATION OF TELECOMMUNICATIONS ACT OF 1996 

(THE VERIZON COMPANIES)

140. Plaintiffs-in-Counterclaim GNAPs and GNAPs South incorporate by reference the allegations contained in paragraphs 1 - 139 above.  

141. Verizon violated the applicable provisions of the 1996 Act, 47 U.S.C. §§ 201, et seq, by the acts described above.  

142. In particular, under the regulatory scheme established by the 1996 Act and the tariffs and interconnection agreements approved by the various state public utility commissions, Verizon was required to pay GNAPs reciprocal compensation for the MOUs of calls originating on Verizon’s network, but terminating on GNAPs’ network.

143. Verizon intentionally violated the 1996 Act by failing and refusing to pay for reciprocal compensation as described above.  

144. GNAPs was directly injured by these violations of the 1996 Act in an amount to be determined at trial, and is also entitled to recover its reasonable attorneys fees.

COUNT III:  BREACH OF CONTRACT -MA RECIPROCAL COMPENSATION (VERIZON-NE)

145. Plaintiffs-in-Counterclaim GNAPs and GNAPs South incorporate by reference the allegations contained in paragraphs 1 - 144 above.

146. On or about July 17, 1997, GNAPs and Verizon-NE entered into an interconnection agreement covering GNAPs interconnection in the state of Massachusetts pursuant to the 1996 Act.  

147. Under the Mass-ICA, GNAPs and Verizon-NE agreed to pay reciprocal compensation at the rate of $0.008 per MOU.  

148. The Mass-ICA also provide that any disputes regarding the amount of reciprocal compensation billed by other party must be made in writing within 30 days of the date of the invoice, and must provide “specific details and reasons for disputing each item.”

149. Pursuant to the Mass-ICA, GNAPs invoiced Verizon-NE for reciprocal compensation that accrued between October, 1997 and December, 2000.  

150. Verizon-NE breached the Mass-ICA by failing to pay GNAPs approximately $47 million in undisputed invoices for reciprocal compensation charged by GNAPs under the Mass-ICA for February, 1999 through December, 1999.  Despite repeated demands by GNAPs this amount remains due and owing.

151. Verizon-NE breached the Mass-ICA by failing adequately to dispute as provided in the Mass-ICA a total of approximately $46 million in invoices for reciprocal compensation charged by GNAPs for January 2000 through December 2000.  Verizon-NE’s disputes are meritless and fail to comply with the Mass-ICA’s disputed amounts provision.  Despite repeated demands by GNAPs this amount remains due and owing. 

COUNT IV:  CONVERSION

(VERIZON - NE)

152. Plaintiffs-in-Counterclaim GNAPs and GNAPs South incorporate by reference the allegations contained in paragraphs 1 through 151 above.

153. Under the Mass DTE’s May, 1999 order on reciprocal compensation (the “May Order”), and the Mass-ICA, Verizon-NE is required to pay reciprocal compensation for the termination of traffic up to the point where the ratio of terminating traffic to originating traffic is 2:1.  Verizon-NE is not required to pay for the termination of traffic to the extent that exceeds this 2:1 ratio.

154. Between April, 2000 and May, 2001, Verizon disputed GNAPs’ count of outgoing MOUs generated by GNAPs and terminated by Verizon.  Moreover, Verizon paid GNAPs reciprocal compensation only for those MOUs it claims to have counted with its own Traffic Track system.  

155. Subsequent discovery of some of Verizon’s Traffic Track data proves that Banks and Nolting knowingly misstated Verizon’s count of GNAPs’ outgoing MOUs for at least April and July, 2000.

156. As is set forth above, based on Verizon’s proven understatement of GNAPs’ outgoing MOUs for the months of April and July, 2000, and the vast difference between GNAPs’ count of its outgoing MOU’s and Verizon’s claimed count, it is reasonable to assume that the remainder of Bank’s and Nolting’s representations concerning Verizon’s count of GNAPs’ outgoing MOU’s were similarly false.  

157. Verizon’s intentional understatement of GNAPs’ originating minutes to support Verizon’s refusal to make payments to GNAPs constitutes the fraudulent conversion of such payments by Verizon.

158. As the result of Verizon’s fraudulent conversion, GNAPs has been damaged in an amount to be proven at trial.  

COUNT V:  AIDING AND ABETTING CONVERSION

(NOLTING AND BANKS)
159. Plaintiffs-in-Counterclaim GNAPs and GNAPs South incorporate by reference the allegations contained in paragraphs 1 - 158 above.

160. As described and alleged in detail above, Verizon-NE tortiously converted over $97,000 in reciprocal compensation payments that it was supposed to pay GNAPs.  Verizon accomplished its conversion by refusing to make such payments, and justifying its refusal to pay by misrepresenting the number of outgoing MOUs sent by GNAPs that Verizon’s Traffic Track system was recording.

161. Defendants-in-Counterclaim Nolting and Banks knowingly took part in, aided, and abetted Verizon’s conversion of reciprocal compensation funds by making knowing misstatements to GNAPs in support of Verizon’s nonpayment of reciprocal compensation.

162. While employees at Verizon, both Nolting and Banks worked in Verizon’s Interconnection Department and administered aspects of Verizon’s relationship with GNAPs.  In the course of carrying out their duties, Nolting and Banks wrote and signed letters to GNAPs, and carried on conversations with representatives of GNAPs, concerning the number of outgoing MOUs that GNAPs was sending to Verizon.  Specifically, on several occasions, both Nolting and Banks each misrepresented the number of MOUs registered by Verizon’s Traffic Track system in furtherance of Verizon’s conversion of reciprocal compensation payments that are based on such MOUs.  

163. Both Nolting and Banks had access to the data generated by Verizon’s Traffic Track system.  In fact, on more than one occasion, both Nolting and Banks represented to GNAPs that they had investigated into Verizon’s count of GNAPs’ outgoing MOUs.  As a result, Nolting and Banks knew or should have known that the representations they were making to GNAPs concerning Verizon’s count of GNAPs’ outgoing MOUs were false, and that the result of their false statements was that Verizon was converting substantial reciprocal compensation payments that should have been made to GNAPs.

164. As the result of Nolting and Banks’ aiding and abetting of Verizon’s conversion of funds, GNAPs has been injured in an amount to be proven at trial. 

COUNT VI:  DECLARATORY JUDGMENT

(THE VERIZON COMPANIES)

165. Plaintiffs-in-Counterclaim GNAPs and GNAPs South incorporate by reference the allegations contained in paragraphs 1 - 164 above.

166. The interconnection agreements between GNAPs and the Verizon Companies in Massachusetts, Rhode Island and New York each contain a provision relating to disputed reciprocal compensation amounts that are substantially similar.  In each of these provisions, a party that wishes to dispute an invoice for reciprocal compensation must do so within 30 days of receiving the invoice, and must state the specific details and reasons for disputing each item.

167. GNAPs has taken the position on many occasions that Verizon’s failure to dispute invoices for reciprocal compensation for certain months constitutes a waiver of any defense to such invoices, or claims relating to those billing periods.

168. Similarly, GNAPs has taken the position on many occasions that Verizon’s failure to comply with the disputed amounts provision of the applicable interconnection agreement by providing specific details and reasons for disputing the invoices constitutes an ineffective dispute, and that Verizon is liable for the full amount of such inadequately disputed invoices.

169. Verizon does not agree with GNAPs’ position on either of these items, and refuses to pay GNAPs for reciprocal compensation that Verizon did not dispute, or inadequately disputed, in excess of $109 million.  

170. GNAPs seeks a judgment declaring that Verizon was required under the Mass-ICA, RI-ICA and NY-ICA to dispute GNAPs’ invoices within 30 days, and that Verizon’s failure to do so requires them to pay GNAPs for the full amount of reciprocal compensation invoiced by GNAPs for those months.  

171. GNAPs further seeks a judgment declaring that Verizon was required under the Mass-ICA, RI-ICA and NY-ICA to provide specific details and reasons for disputing the invoices, and that Verizon’s failure to do so constitutes an ineffective dispute, and that Verizon is liable for the full amount of such inadequately disputed invoices.

COUNT VII:  VIOLATION OF M.G.L. § 93A - SECTION TWO

(VERIZON NE, NOLTING AND BANKS)
172. Plaintiffs-in-Counterclaim GNAPs and GNAPs South incorporate by reference the allegations contained in paragraphs 1 - 171 above.  

173. Both Verizon-NE and GNAPs are LECs providing local telephone service to subscribers in the State of Massachusetts.  

174. Verizon has a long standing pattern of using unfair trade practices to reduce its liabilities.  As seen in the 976 Scheme set forth above, Verizon and its predecessor make unfounded accusations of illegal conduct against parties to whom they owe money in an attempt to both avoid the debt, and to put their adversary out of business.  Verizon is using these same tactics against GNAPs.  

175. As is fully set forth above, Interconnection and reciprocal compensation are part of a regulatory scheme created under the 1996 Act that allows for competition in the local telecommunications market which - prior to the enactment of the 1996 Act - was dominated by ILECs such as Verizon-NE.

176. Since the enactment of the 1996 Act, Verizon-NE, has used wrongful breaches of contract and anticompetitive activities to blunt the effectiveness of the 1996 Act.  Such acts include: 

a.
As is described in detail above, Verizon-NE knowingly and willfully refused to   pay over  $47 million in reciprocal compensation due under the 1996 Act and the Mass-ICA;  

b. 
As is described in detail above, Verizon-NE knowingly and willfully refused to              pay over $93 million in reciprocal compensation due under the 1996 Act and the Mass-ICA on the pretext of meritless and contractually deficient disputes to GNAPs’ invoices;

c.
As is described in detail above, Verizon-NE knowingly and willfully directed traffic through GNAPs network without notifying GNAPs of such traffic and refusing to pay for GNAPs’ efforts in terminating such traffic; 

d.
As described in detail above, Verizon-NE committed fraudulent conversion when it intentionally understated GNAPs’ originating MOUs in order to avoid paying GNAPs most of the reciprocal compensation owed to GNAPs under the Mass-ICA and the May Order; 

e
As described in detail above, Verizon-NE wrongfully billed GNAPs for remote call forwarding charges contrary to the parties’ agreement;

f
As described in detail above, Verizon-NE refused to negotiate with GNAPs in good faith to agree upon a mutually acceptable Escrow Agreement for Disputed Funds.  

177. In addition to the anticompetitive reasons set forth above, Verizon-NE knowingly and willfully refused to pay over $47 million in undisputed reciprocal compensation in a bad faith attempt to extract concessions from GNAPs for the amounts that Verizon is contractually required to pay.

178. These activities constitute unfair and deceptive trade practices under M.G.L. § 93A.

179. Nancy Banks and Thomas Nolting are individually liable for the unfair and deceptive trade practices described above involving the Vanishing MOU scheme and Verizon’s conversion of reciprocal compensation payments due to GNAPs.  

180. As a result of the knowing and willful acts of Verizon-NE, Banks, and Nolting, GNAPs has been injured in an amount to be proven at trial.  

COUNT VIII: BREACH OF CONTRACT - R.I. RECIPROCAL COMPENSATION (VERIZON-NE)

181. Plaintiffs-in-Counterclaim GNAPs and GNAPs South incorporate by reference the allegations contained in paragraphs 1 - 180 above.  

182. On or about October 1, 1999, GNAPs and Verizon-NE entered into an interconnection agreement covering GNAPs interconnection in the State of Rhode Island pursuant to the 1996 Act.  

183. Under the Rhode Island-ICA, GNAPs and Verizon-NE agreed to pay reciprocal compensation at the rate of $0.008 per MOU.  

184. The Rhode Island-ICA also provided that any disputes regarding the amount of reciprocal compensation billed by either party must be made, in writing, within 30 days of the date of the invoice, and must provide “specific details and reasons for disputing each item.”  

185. Pursuant to the Rhode Island-ICA, GNAPs invoiced Verizon-NE for reciprocal compensation that accrued between May, 1999 and November, 2000.  

186. Verizon-NE breached the Rhode Island-ICA by failing to pay GNAPs a total of $57,254 in undisputed invoices for reciprocal conversation charged by GNAPs under the Rhode Island-ICA for May, 2000 and November, 2000.  Despite repeated demands by GNAPs, the outstanding amount of $57,254 remains due and owing. 

187. Verizon breached the Rhode Island-ICA by failing to dispute as provided in the Rhode Island-1A a total of $2,386,911 in invoices for reciprocal compensation charged by GNAPs for January, 2000 through April, 2000 and June, 2000 through October, 2000.  Verizon-NE’s disputes are meritless and fail to comply with the Rhode Island-ICA Disputed Amounts provision.  Despite repeated demands by GNAPs, the outstanding amount of $2,386,911 remains due and owing.  

COUNT IX:  BREACH OF CONTRACT - N.Y. RECIPROCAL COMPENSATION (VERIZON-NY)

188. Plaintiffs-in-Counterclaim GNAPs and GNAPs South incorporate by reference the allegations contained in paragraphs 1 - 187 above.  

189. On or about July 24, 1998, GNAPs and Verizon-NY entered into an interconnection agreement covering GNAPs’ interconnection in the State of New York pursuant to the 1996 Act.

190. Under the NY-ICA, GNAPs and Verizon-NY agreed to pay reciprocal compensation at the rate of $0.008 per MOU.

191. The NY-ICA also provided that any disputes regarding the amount of reciprocal compensation billed by either party must be made in writing within 30 days of the date of the invoice, and must provide “specific details and reasons for disputing each item.”  

192. Pursuant to the  NY-ICA, GNAPs invoiced Verizon-NY for reciprocal compensation that accrued between September, 1998 and November, 2000.

193. Verizon-NY breached the NY-ICA by refusing to pay GNAPs approximately $5,204,314 in undisputed invoices for reciprocal compensation charged by GNAPs under the NY-ICA for July and August, 1999.  Despite repeated demands by GNAPs, the outstanding amount of approximately $3.7 million remains due and owing.

194. Verizon-NY breached the NY-ICA by failing to dispute as provided in the NY-ICA approximately $10 million in invoices for reciprocal compensation charged by GNAPs for September, 1999 through April, 2000 and July, 2000 through November, 2000.  Verizon-NY’s disputes are meritless and fail to comply with the NY-ICA’s Disputed Amounts provision.  Despite repeated demands by GNAPs, this amount remains due and owing.  

COUNT X:  ACCOUNT STATED -N.Y. RECIPROCAL COMPENSATION

(VERIZON-NY)


195. Plaintiffs-in-Counterclaim GNAPs and GNAPs South incorporate by reference the allegations contained in paragraphs 1 - 194 above.  

196. Under the NY-ICA, GNAPs and Verizon- NY agreed that invoices for reciprocal compensation must be paid or disputed within 30 days of the date of receipt of an invoice for reciprocal compensation. 

197. GNAPs issued invoices to Verizon-NY for reciprocal compensation accrued in the months of July and August, 1999 and July and December, 2000.

198. Verizon-NY failed to dispute or pay the amount set forth in GNAPs’ July and August, 1999 reciprocal compensation invoices within the agreed upon 30-day period.  

199. Verizon-NY has had sufficient time to dispute or pay the July and August, 1999 and July and December, 2000 invoices.

200. Despite repeated demands by GNAPs, approximately $3.7 million remains due and owing for the July and August, 1999 and July and December, 2000 invoices.  

COUNT XI:  ACCOUNT STATED - MASS. RECIPROCAL COMPENSATION

(VERIZON-NE)

201.
Plaintiffs-in-Counterclaim GNAPs and GNAPs South incorporate by reference the allegations contained in paragraphs 1 - 200 above.

202.
Under the Mass-ICA, GNAPs and Verizon-NE agreed that invoices for reciprocal compensation must be paid or disputed within 30 days of the date of receipt of an invoice for reciprocal compensation.

203.  
GNAPs issued invoices to Verizon-NE for reciprocal compensation accrued in the months of February 1999 through December 1999.

204.  
Verizon-NE failed to dispute or pay the amount set forth in GNAPs’ February 1999 through December 1999 reciprocal compensation invoices within the agreed upon 30-day period.

205.  
Verizon-NE has had sufficient time to dispute or pay the February 1999 through December 1999 invoices.

206.  
Despite repeated demands by GNAPs, approximately $47 million remains due and owing for the February 1999 through December 1999 invoices.

COUNT XII:  ACCOUNT STATED - R.I. RECIPROCAL COMPENSATION

(VERIZON-NE)

207.
Plaintiffs-in-Counterclaim GNAPs and GNAPs South incorporate by reference the allegations contained in paragraphs 1 - 206 above.

208.
Under the R.I.-ICA, GNAPs and Verizon-NE agreed that invoices for reciprocal compensation must be paid or disputed within 30 days of the date of receipt of an invoice for reciprocal compensation.

209.  
GNAPs issued invoices to Verizon-NE for reciprocal compensation accrued in the months of May 2000 and November 2000.

210.  
Verizon-NE failed to dispute or pay the amount set forth in GNAPs’ May 2000 and November 2000 reciprocal compensation invoices within the agreed upon 30-day period.

211.  
Verizon-NE has had sufficient time to dispute or pay the May 2000 and November 2000 invoices.

212.  
Despite repeated demands by GNAPs, $ 57,254 remains due and owing for the May 2000 and November 2000 invoices.

COUNT XIII:  BREACH OF CONTRACT - FAILURE TO ESCROW DISPUTED AMOUNTS

(THE VERIZON COMPANIES)

213.  
Plaintiffs-in-Counterclaim GNAPs and GNAPs South incorporate by reference the allegations contained in paragraphs 1 - 212 above.  

214. 
Pursuant to the “Disputed Amounts” sections of the Mass-ICA, RI-ICA and NY-ICA, Verizon is required to place into an interest bearing account with a mutually agreed upon third party escrow agent the total amount of all reciprocal compensation invoices that are disputed by Verizon.  

215.
On or about April 9, 2001, GNAPs agreed to use an escrow agreement substantially similar to one proposed by Verizon.

216.
To date, despite repeated requests by GNAPs, Verizon has failed and refused to negotiate in good faith with GNAPs concerning the escrow agreement.  

217.
Verizon’s failure to negotiate in good faith or to place disputed amounts into escrow, is a breach of the Mass-ICA, RI-ICA and NY-ICA.  As the result of this breach, GNAPs has been damaged - and continues to be damaged - in an amount to be proven at trial.

COUNT XIV:  INTERFERENCE WITH CONTRACTUAL RELATIONS 

(VERIZON COMMUNICATIONS)

218.
Plaintiffs-in-Counterclaim GNAPs and GNAPs South incorporate by reference the allegations contained in paragraphs 1 - 217 above.  

219.
As the parent corporation of both Verizon-NE and Verizon-NY, Verizon Communications is fully and completely aware of the contracts between Verizon-NE and Verizon-NY and GNAPs concerning interconnection in Massachusetts, Rhode Island and New York.  

220.
Upon information and belief, Verizon Communications used its position as the controlling parent corporation of Verizon-NE to coordinate efforts to deprive GNAPs of the benefit of existing contracts by causing Verizon-NE to breach the Mass-ICA and Rhode Island-ICA as is outlined above by refusing to pay amounts due for reciprocal compensation.  Verizon Communications did so in furtherance of its goal to restrict competition in the local exchange service industry by depriving GNAPs of operating capital necessary to expand its network into new markets, and improve the quality of services in existing markets.  

221.
Upon information and belief, Verizon Communications used its position as the controlling parent corporation of Verizon-NY to coordinate efforts to deprive GNAPs of the benefits of its existing contract with Verizon-NY by causing Verizon-NY to breach the NY-ICA as is outlined above by refusing to pay amounts due for reciprocal compensation.  Verizon Communications did so in furtherance of its goal to restrict competition in the local exchange service industry by depriving GNAPs of operating capital necessary to expand its network into new markets, and improve the quality of services in existing markets.  

222.
As a result of Verizon Communication’s actions, GNAPs has been damaged in an amount to be proven at trial including, but not limited to, the total amount of reciprocal compensation due and owing to GNAPs.  

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs-in-Counterclaim Global NAPs, Inc. and Global NAPs South, Inc. 

demand judgment as follows:
1. For Count I, judgment in favor of GNAPs and GNAPs South and against the Verizon Companies for violation of the Sherman Anti-Trust Act, 15 U.S.C. § 2, in an amount to be proven at trial including interest, treble damages, costs and attorneys’ fees;

2. For Count II, judgment in favor of GNAPs and against the Verizon Companies for violation of the Telecommunications Act of 1996 and, pursuant to 47 U.S.C. § 207, for compensatory damages in an amount to be determined at trial including interest, costs and attorneys’ fees;

3. For Count III, judgment in favor of GNAPs and against Verizon-NE for breach of contract in an amount to be determined at trial;

4. For Count IV, judgment in favor of GNAPs and against Verizon-NE for fraudulent conversion in an amount to be determined at trial;

5. For Count V, judgment in favor of GNAPs and against Nancy Banks for aiding and abetting conversion in an amount to be proven at trial;

6. For Count V, judgment in favor of GNAPs and against Thomas Nolting for aiding and abetting conversion in an amount to be proven at trial;

7. For Count VI, judgment declaring (a) that Verizon was required to dispute GNAPs’ invoices under the Mass-ICA, RI-ICA, and NY-ICA within 30 days of receiving an invoice and that Verizon’s failure to do so requires them to pay GNAPs for the full amount of reciprocal compensation invoiced by GNAPs for those months; and (b) that Verizon was required under the Mass-ICA, RI-ICA, and NY-ICA to provide specific details and reasons for disputing the invoices, that Verizon’s failure to do so constitutes an ineffective dispute, and that Verizon’s failure to do so requires them to pay GNAPs the full amount of reciprocal compensation invoiced by GNAPs for those months;

8. For Count VII, judgment in favor of GNAPs and against Verizon-NE for violation of the Massachusetts Deceptive Trade Practices Act, M.G.L. Ch. 93A, in an amount to be determined at trial including interest, treble damages, costs and attorneys’ fees;

9. For Count VII, judgment in favor of GNAPs and against Nancy Banks for violation of the Massachusetts Deceptive Trade Practices Act, M.G.L. Ch. 93A, in an amount to be determined at trial including interest, treble damages, costs and attorneys’ fees;

10. For Count VII, judgment in favor of GNAPs and against Thomas Nolting for violation of the Massachusetts Deceptive Trade Practices Act, M.G.L. Ch. 93A, in an amount to be determined at trial including interest, treble damages, costs and attorneys’ fees;

11. For Count XIII, judgment in favor of GNAPs and against Verizon-NE for breach of contract in an amount to be determined at trial;

12. For Count IX, judgment in favor of GNAPs and against Verizon-NY for breach of contract in an amount to be determined at trial;

13. For Count X, judgment in favor of GNAPs and against Verizon-NY for accounts stated in an amount to be proven at trial;

14. For Count XI, judgment in favor of GNAPs and against Verizon-NE for accounts stated in an amount to be proven at trial;

15. For Count XII, judgment in favor of GNAPs and against Verizon-NE for accounts stated in an amount to be proven at trial;

16. For Count XIII, judgment in favor of GNAPs and against the Verizon Companies for Breach of Contract, and an order requiring the Verizon Companies to place all disputed amounts since April, 2000 into escrow as required in the respective interconnection agreements;

17. For Count XIV, judgment in favor of GNAPs and against Verizon Communications for tortious interference with contractual relations in an amount to be proven at trial;  and

Whatever further relief the Court deems just and reasonable.
Respectfully submitted,
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Cameron F. Kerry (CFK 6172)
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